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EXECUTIVE SUMMARY 
 Can you answer the following questions? 

 
• How long can our hospital stay open if our collections fall by 10%? 25%? 50%? 
• In a national disaster, will our key suppliers require “COD”? 
• Who will pay for the additional medical care services that our facility or health 

system is asked to provide during a disaster? 
• Are we prepared for a sudden and dramatic shift in our payer mix to more 

uninsured? 
 
 The answers to these questions are at the heart of continuity of operations planning (COOP) 
for health care facilities.  The answers may determine if your facility can survive the next large 
scale disaster. 

 
 The events of September 11 and Hurricanes Katrina and Rita pushed disaster preparedness 
and planning into the spotlight.  The response to the 2008 Midwest floods and, most recently, 
Hurricane Ike showed that both the public and private healthcare sectors have made advances in 
their preparedness and response capabilities.  Health departments, health systems, and hospitals 
across the country are continuing to develop and refine emergency response policies and 
procedures for crucial preparedness issues including altered standards of care, equipment and 
pharmaceutical caches, and health provider staffing.  Yet, despite these ongoing activities, 
healthcare emergency planners must assess if they have prepared for how a hurricane, pandemic, 
bioterrorist event, or other disaster will affect the financial viability of their hospitals.  Continuity 
of operations and financial sustainability planning are essential elements of disaster preparedness 
that are too often overlooked. 

Introduction to Continuity of Operations 

 The concepts of continuity of operations and financial sustainability are intertwined.  
Financial sustainability refers to an entity’s ability to remain economically viable during and after 
a disaster1 by maintaining a revenue stream during the disaster.  Continuity of operations refers to 
a broader plan to maintain business operations during a disaster, which includes assuring an 
organization’s financial stability.  Financial sustainability is an integral part of continuity of 
operations planning.   

The Stafford Act and FEMA 

Many in the healthcare industry may still believe that the main source of funding for care 
provided during and after a disaster is likely to be federal funds, specifically from the Federal 
Emergency Management Agency (FEMA).  FEMA administers disaster relief funding allowed 
under the Stafford Act.2 Large scale events in the last decade, such as Hurricanes Katrina and Rita 

 
1 Many Federal and State laws make a distinction between “emergency” and “disaster.”  Throughout this White 
Paper, the authors have elected to use “disaster” to represent any type of emergency or disaster, including any short 
or long-term, traditional or non-traditional catastrophic event and pandemic. 
2 The Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. §§ 5121-5206). 
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in 2005, however, demonstrated problems and uncertainties with FEMA’s policies, which have 
subsequently undergone revision in the last several years.  Under FEMA’s prior medical care 
policies, the cost of emergency medical care was not covered. In the revised policies, some aspects 
of emergency medical care are now covered, including treatment and monitoring of disaster 
victims requiring medical care, and vaccinations for disaster victims, emergency workers and 
medical staff. Certain costs such as increased operating costs and loss of revenues remain ineligible 
under the revised policies. 

 
 Despite these revisions, a large segment of providers and services remain ineligible under 
the Stafford Act and FEMA rules. Reimbursement from FEMA is possible for hospitals and other 
healthcare providers, but the availability of these funds is limited by the Stafford Act to particular 
types of entities for particular types of costs and activities. Only private nonprofit healthcare 
facilities may directly apply for FEMA assistance grants.  For-profit healthcare facilities are not 
directly eligible for FEMA funds.  However, incorporation of “for-profit” entities into mutual aid 
agreements, emergency response plans, or memorandum of understanding may make the “for-
profit” entity indirectly eligible for reimbursement by FEMA. 
 
 FEMA’s role as “payer of last resort” requires individuals, as well as entities like hospitals 
and other medical facilities, to exhaust other forms of insurance and reimbursement before seeking 
reimbursement from FEMA.  To the extent that other forms of payment are received in addition to 
FEMA funds, the recipients must off-set the amount paid out by FEMA and refund monies to the 
Agency.  As a result, healthcare providers should not rely on the availability of FEMA grants as a 
primary source of reimbursement and funding during or after a disaster.  

Social Security Act Section 1135 and Section 1115 disaster waivers 

 In the midst of a disaster, it may not be practical or even possible for healthcare providers 
to meet all of the requirements for participation in federal health programs or all federal regulatory 
requirements.  Fortunately, the need to waive, ease, or delay certain requirements has been 
recognized by the Department of Health and Human Services (HHS) and the Centers for Medicare 
and Medicaid Services (CMS).  Unfortunately, however, the scope of the available regulatory 
relief is narrow and these agencies are reluctant to issue many advance determinations of waivers 
beyond what is explicitly outlined in law. 
 
 HHS has used two waiver mechanisms—Social Security Act (SSA) Section 1135 and 
Section 1115 disaster waivers—to ease some healthcare regulatory requirements during disasters.  
While these Waivers are certainly helpful, they tend to be fairly limited in scope and duration, and 
they leave a series of gaps that healthcare providers should be aware of.  Hospitals and healthcare 
providers have a solid understanding of these waiver mechanisms, but should not rely on them to 
ensure continuity of operations or financial sustainability during a disaster. 

Claims Submission 

 Medicare, Medicaid, and private payers have specific eligibility and claims submission 
requirements that must be met for claims to be processed and paid. Failure to follow payers’ claims 
submission procedures inevitably results in delayed payment or no payment at all.  The operational 
circumstances resulting from a disaster—the need to maximize diminished staffing pools, and 
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increased claims volume—will make it even more difficult for healthcare providers to meet many 
of the payers’ requirements, including conditions of participation, certification, and proper claims 
submission procedures.   
 
 Federal and state laws, as well as actions by CMS and HHS during past disasters, offer 
some expectation that waivers of regulatory requirements related to claims and coverage issues 
will be available during future disasters.  CMS’s pandemic influenza guidance offers further 
examples of how that agency may treat claims and coverage requirements during a pandemic, yet 
these are subject to change in the future. While Virginia’s Medicaid law does not have specific 
provisions that address the waiver or suspension of claims submission laws and regulations during 
a disaster, through the broad powers granted by Virginia’s emergency laws, the Governor may 
suspend various regulations including those related to claims submission to allow hospitals to 
continue to submit claims and receive payments during a disaster.  Even private payers have 
provided some flexibility for providers affected by prior large-scale disasters. Healthcare providers 
should understand what requirements payers have and have not waived during past events to begin 
their financial continuity planning, but should realize that such waivers may or may not be 
available in the future. 

Prompt Payment of Claims 

 Ensuring payment from third party payers during a disaster is key to continued operations 
and financial sustainability.  During a disaster, payers may find it difficult to comply with the 
“prompt payment” rules and regulations.  Federal and state prompt payment laws and regulations 
govern the manner and timing in which payers must pay providers or beneficiaries for properly 
submitted claims.  If payers fail to comply with prompt payment rules during a disaster, healthcare 
providers’ revenue streams could be seriously diminished, creating a host of problems for 
providers, their vendors, employees, and, above all, patients.   
 
 Many providers receive electronic payments from payers.  During a non-traditional 
disaster, such as a cyber-attack, or a more traditional disaster that results in a power outage, the 
electronic payment process may be inoperable or inaccessible for a prolonged period of time.  
Healthcare providers should discuss and plan for alternative mechanisms to receive and make 
payments during a disaster. 

Accelerated Payment and Advance Payment from Medicare 

 CMS has the authority to relax or waive certain billing and claims submission requirements 
to help providers impacted by a disaster.  CMS can supplement the relaxation or waiver of 
requirements through the use of accelerated payments or advance payments. Medicare accelerated 
payment provisions allow healthcare providers to receive payment for services before the provider 
submits a claim to CMS.  A provider may receive an accelerated payment if the provider has 
experienced financial difficulties due to a delay by a Medicare contractor in making payments or 
if the provider has experienced a temporary delay in preparing and submitting bills. By contrast, 
an advance payment is an advance of the monies owed to the provider by Medicare, the eligibility 
for which is triggered by the Medicare contractor’s failure to process a claim in a timely manner.   
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 CMS made accelerated payments and advance payments available to help impacted 
providers obtain prompt payment after such major disasters as September 11th, Hurricanes Katrina 
and Rita, the Southern California wildfires in November 2007, and the flooding in the Midwest in 
the summer of 2008.  CMS acknowledges that accelerated payments and advance payments may 
be used as mechanisms to manage provider payments during an influenza pandemic, but that 
Medicare contractors will not have significant flexibility in easing the many procedures required 
to process and approve accelerated payments and advance payments. Healthcare providers must 
understand that accelerated payments and advance payments will not ensure financial 
sustainability during a disaster.  These mechanisms are just two approaches to consider in what 
should be a multifaceted financial continuity strategy.  As part of their preparedness efforts, 
healthcare providers should understand the policies and regulations governing, the mechanisms 
for seeking and the ultimate impact of obtaining these types of payment.   

Insuring Against Economic Losses during a Disaster 

Healthcare operations, like all other businesses, purchase insurance to protect against a 
variety of potential losses.  Property insurance is perhaps the most important and well-known type 
of insurance coverage in the context of traditional disaster preparedness.  Property insurance 
generally reimburses for losses to “covered property” caused by a “covered peril.”  While each 
policy has a unique definition of “covered property” and “covered peril,” many of the traditional 
disasters are “covered perils” either under the terms of the policy or an endorsement.  Healthcare 
providers must determine whether a non-traditional disaster like a pandemic is a “covered peril” 
under their policies. 

Healthcare providers should think beyond conventional property insurance and consider 
other types of insurance which may cover losses caused by a disaster, thus helping to ensure 
financial sustainability during and after the disaster.  When deciding what type of coverage 
healthcare providers need for these purposes, a provider should identify the risks against which it 
is insuring.  Foreseeable risks to revenue during a disaster include closure by a governmental order; 
cancellation of services; lack of reimbursement for services provided; loss of power, water or 
communication; and, suppliers’ failure to deliver supplies on time. During a pandemic, additional 
risks, such as viral contamination of the facility, should also be anticipated.   

 Given this array of foreseeable risks, healthcare providers should explore the following 
types of insurance coverage as part of their planning for continuity of operations and financial 
sustainability: (1) business interruption insurance; (2) civil authority coverage; (3) ingress/egress 
insurance; (4) contingent or dependent business interruption insurance, and (5) accounts receivable 
insurance.  Whether, and to what extent, these types of insurance will cover losses during a disaster, 
including a pandemic, is the subject of much debate. Ultimately, a healthcare provider’s actual 
coverage will depend on the insurer, the language in the policy, and the court that is interpreting 
the policy language should there be a dispute.  It is therefore very important that providers read 
the terms of insurance policies before purchasing them. 
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Conclusions 

Failure to plan for continuity of operations and financial sustainability during a disaster 
could expose hospitals and other healthcare providers to various liabilities including medical 
malpractice; failure to respond; failure to plan and prepare; breach of contract (both vendor and 
employment); violation of certain federal and state laws and regulations related to claims 
submission; and loss of facility licensure.   

 
There is not one uniform solution or approach to assuring financial stability and continuity 

of operations in a disaster.  Healthcare providers must adopt a multi-faceted strategy to maximize 
their coverage and reimbursements from both governmental and private sources.  Plans need to be 
flexible as the options and resources available to address an organization’s financial sustainability 
will vary with the nature and scope of a given disaster.  To minimize liability risk and maximize 
reimbursement, it is imperative that healthcare providers begin to plan now for continuity of 
operations and financial sustainability during and after a disaster. 
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I. INTRODUCTION TO CONTINUITY OF OPERATIONS 
 The devastating effects of Hurricane Katrina forced two of the largest public hospitals in 
New Orleans to close their doors, resulting in extremely limited access to healthcare services as 
the community worked to rebuild.3  Earthquakes, terrorist attacks, cyber-attacks, and pandemic 
influenza could have even more devastating effects on healthcare providers that are unprepared to 
handle the challenges these disasters create, including the ability to continue to operate during the 
disaster and to maintain financial sustainability both during and after the disaster.  But, have you 
prepared for how a hurricane, pandemic outbreak, bioterrorist event, or other disaster will affect 
the financial viability of the hospital?  Continuity of operations and financial sustainability 
planning are essential elements of disaster preparedness that are too often overlooked. 
 
 During a disaster4, the community will rely heavily on hospitals for care and treatment.  All 
healthcare providers must be prepared to continue to operate so that they can provide essential 
services during disasters.  Adequate staffing, medical supplies and equipment, pharmaceuticals, 
laundry, food, water, and various ancillary services are critical to a medical provider’s continued 
operations during a disaster, and a steady revenue stream is essential to pay the suppliers of these 
goods and services.  Vendors and employees will expect to be timely paid and, in some instances, 
will expect additional payments for their services during a disaster.  These expectations raise 
significant planning concerns:  
 

• How will employees and vendors be paid?   
• How will providers maintain claims and billing processes?  
• What happens if electronic billing is not operational?   
• How will hospitals be paid for services provided?   
• What does insurance cover?   
• How, and to what extent, will the federal government be a source of income and 

financial assistance? 
 
 The concepts of continuity of operations and financial sustainability are intertwined.  
Continuity of operations refers to a broader plan to maintain business operations during a disaster.  
Financial sustainability refers to an entity’s ability to maintain a revenue stream during a disaster 
and to continue to be economically viable after the disaster is over.  Continuity of operations 
planning should include an assessment of existing statutes, laws, and regulations relevant to 
financial sustainability, such as those that govern claims submission and payment, any related 
waivers to such statutes and regulations, other sources of income, and alternative methods to 
ensure hospitals can continue to operate during and after a disaster.   
 
 The risks posed by natural or man-made disasters are well documented so these risks are 
imminently foreseeable.  Failure to plan for continuity of operations and financial sustainability 
during a disaster could expose healthcare providers to liability if they cannot provide essential 
services.  There are several new theories of liability emerging in the aftermath of recent disasters.  

 
3 Elizabeth Weeks, After the Catastrophe: Disaster Relief for Hospitals, 85 N.C. L. Rev. 224 (2006).   
4 Many Federal and State laws make a distinction between “emergency” and “disaster.”  Throughout this White 
Paper, the authors have elected to use “disaster” to represent any type of emergency or disaster, including any short 
or long-term, traditional or non-traditional catastrophic event and pandemic. 
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These new theories of liability are in addition to claims for medical malpractice, breach of contract 
(both vendor and employment), violation of certain hospital specific federal and state laws and 
regulations related to claims submission, and facility licensure and operation.5  It is therefore 
imperative that healthcare providers begin to plan for continuity of operations and financial 
sustainability during and after a disaster. 
 
 This paper focuses on the financial aspects of continuity of operations and financial 
sustainability and the associated legal issues healthcare providers will face related to payment for 
services during, and after, a disaster.6  This paper is intended to assist healthcare providers in the 
first phase of their planning by identifying important issues they should consider and address to 
ensure financial sustainability during and after a disaster.7  It is important to recognize that not all 
disasters are the same.  This paper addresses disasters in terms of “traditional” and “non-
traditional.”  The term “traditional disaster” is intended to address those events with which there 
is significant experience: hurricanes, tornados, earthquakes, bombings, and other such natural or 
man-made disasters.  The term “non-traditional disaster” refers to events such as pandemic 
influenza, a cyber attack, or other events with which there is little experience.   
 
 Section II of this paper provides a detailed look at federal disaster relief, specifically 
looking at the Stafford Act and Federal Emergency Management Agency (FEMA) reimbursement 
issues as they relate to financial sustainability.  Section III discusses the various waivers available 
to hospitals to supplement revenue during disasters.  Sections IV and V address claims submission 
and prompt payment.  Section VI addresses ways in which hospitals can obtain accelerated 
payments or advanced payments from payers.  Finally, the various types of business insurance that 
healthcare providers should consider are outlined in Section VII. 
  

 
5 After Hurricane Katrina, plaintiffs brought an action against a hospital for wrongful death and survival damages 
alleging, in part, that the hospital failed to implement an adequate evacuation plan, to have a plan in place to transfer 
patients to another facility, and to have a plan for transferring patients in the event of a mandatory evacuation.  
Lacoste v. Pendleton Methodist Hospital, L.L.C., 966 So. 2d 519 (2007).   
6 This paper is not intended to address other aspects of continuity of operations such as supply delivery, security, 
staffing, etc. 
7 There are two additional resources that may assist hospitals in planning for financial sustainability during an 
emergency.  The California Department of Public Health, California Department of Public Health Standards and 
Guidelines for Healthcare Surge During Emergencies: Volume III: Payers (hereinafter “California  Guidelines”) 
and the New Jersey Hospital Association, Finance Planning & Assessment Tool: A Healthcare Guide for Pandemic 
Flu Planning- Planning Today for A Pandemic Tomorrow, New Jersey Hospital Association (April 2008) 
(hereinafter “New Jersey Finance Module”) have addressed continuity of operations during a healthcare surge or 
pandemic.  The California Guidelines focus on steps payers should take to prepare for a healthcare surge while the 
New Jersey Finance Module focuses on helping hospitals develop tools and strategies to address continuity of 
operations during a pandemic.   
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II. FEDERAL DISASTER RELIEF 

A. Overview 

 Almost every conceivable disaster will result in injuries requiring medical attention.  
Hospitals are a key component of the nation’s disaster response infrastructure.  Many in the 
healthcare industry believe that a major source of funding for care provided during and after a 
disaster is likely to be federal funds, specifically from FEMA, which administers disaster relief 
funding allowed under the Stafford Act. Experiences during Hurricane Katrina, however, have 
brought into question the assumption about the available mechanisms for federal reimbursement 
for emergency healthcare services.  In the aftermath of Hurricane Katrina, FEMA, the Centers for 
Medicare and Medicaid Services (CMS) and the Department of Health and Human Services (HHS) 
have tried to clarify the types of healthcare services and providers eligible for reimbursement under 
FEMA.  Despite these clarifications, a large segment of healthcare providers and services remain 
ineligible under the Stafford Act and FEMA rules. 
 
 This section provides a basic overview of the Stafford Act and the types of healthcare 
services and healthcare providers eligible for reimbursement under the Act.  The mechanisms 
through which hospitals and other healthcare providers can seek reimbursement including FEMA 
Public Assistance grants, mutual aid agreements, and emergency protective measures for pandemic 
influenza are discussed herein.  The section concludes by identifying issues that require further 
discussion and clarification with FEMA and its state and regional representatives, HHS and CMS. 

B. The Stafford Act and FEMA  

 The Robert T. Stafford Disaster Relief and Emergency Assistance Act (the “Stafford Act”) 
was created to provide a continuing mechanism for the federal government to supply assistance to 
state and local governments responding to disasters.8  To accomplish this goal, the Stafford Act 
establishes a process for requesting and obtaining a Presidential disaster declaration, defines the 
types and scope of assistance available from the federal government, and describes the conditions 
for obtaining such assistance.   
 

 
8 The Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. §§ 5121-5206). 
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1. Declaration of Presidential Emergency or Disaster 

 A prerequisite to obtaining assistance under the Stafford Act is a declaration by the 
President of an emergency or major disaster.9  An “emergency” is defined as “any occasion or 
instance for which, in the determination of the President, federal assistance is needed to 
supplement State and local efforts and capabilities to save lives and to protect property and public 
health and safety, or to lessen or avert the threat of a catastrophe in any part of the United States.”10  
A “major disaster” is defined as “any natural catastrophe…or, regardless of cause, any fire, flood, 
or explosion, in any part of the United States, which in the determination of the President causes 
damage of sufficient severity and magnitude to warrant major disaster assistance under this Act to 
supplement the efforts and available resources of States, local governments, and disaster relief 
organizations in alleviating the damage, loss, hardship, or suffering caused thereby.”11   
 
 The Stafford Act requires that a Governor of an affected state make a request to the 
President for a declaration that a major disaster exists.12  The Governor must make the request 
through his or her regional FEMA office and take appropriate action to execute the state’s 
emergency plan.13  The Governor’s request must include information on the nature and amount of 
state and local resources that have been or will be committed to alleviating the disaster, an estimate 
on the amount and severity of damage caused by the disaster, and an estimate of the amount of 
federal assistance that will be needed.  Based on the Governor’s request, the President may either 
declare that a major disaster or emergency exists or deny the request.14 
 

2. Types of Assistance Available under the Stafford Act 

 Once the President declares that either a major disaster or an emergency exists, there are 
three types of assistance available under the Stafford Act:  

• Individual Assistance – Provides assistance to individuals and households;15  

• Public Assistance – Provides assistance to public and certain nonprofit entities for 
certain emergency services and repair or replacement of disaster-damaged public 
facilities;16 and  

 
9 A Presidential declaration typically follows a state declaration of emergency and a request by the state for aid from 
the Federal government. See 42 U.S.C. § 5170. 
10 42 U.S.C. § 5122(1). The definition of “emergency” does not specifically mention pandemic influenza, but it does 
include a “public health emergency,” which would certainly include pandemic influenza. The President would have 
to declare the influenza pandemic to be an emergency for purposes of the Stafford Act to trigger the availability of 
reimbursement. FEMA has issued Disaster Assistance Policy 9523.17, Emergency Assistance for Human Influenza 
Pandemic (March 31, 2007), which is discussed in detail in subsection 3.D of this document. 
11 42 U.S.C. § 5122(2). The definition of “natural catastrophe” includes “any hurricane, tornado, storm, high water, 
wind driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought.” 
Id.  
12 42 U.S.C. § 5170. 
13 See Federal Emergency Management Agency, A Guide to the Disaster Declaration Process and Federal Disaster 
Assistance, available at http://www.fema.gov/pdf/rebuild/recover/dec_proc.pdf (last accessed April 12, 2009). 
14 42 U.S.C. § 5170. 
15 42 U.S.C. § 5174. 
16 42 U.S.C. § 5170b. See also FEMA State and Local Guide (SLG) 101 - Guide for All-Hazard Emergency 
Operations Planning, 1996, available at http://www.fema.gov/plan/gaheop.shtm (last accessed April 9, 2009).   
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• Hazard Mitigation Assistance – Provides funding for measures designed to reduce 
future losses in disasters.17   

 Individual Assistance and Hazard Mitigation Assistance grants are briefly discussed below, 
with emphasis on the availability of assistance for healthcare-related expenses.  The bulk of the 
discussion and analysis focuses on Public Assistance grants as this is likely the primary mechanism 
through which hospital providers will be reimbursed.  

 Individual Assistance grants cover housing and other necessary expenses and serious needs 
caused by the disaster.18  Individuals may use these grants to cover needs for items other than 
housing, including disaster-related medical and dental costs, as well as disaster-related funeral and 
burial costs.  To receive grant funds for non-housing needs that are disaster-related, individual 
applicants must meet all of the following criteria:  

(1) The losses occurred in a geographic area that has been declared a disaster area 
by the President; 

(2) A request for insurance benefits has been filed, but the damage or costs are not 
covered by insurance or the insurance payment is insufficient to cover the costs; 

(3) The individual applicant or someone in the applicant’s household is a U.S. 
citizen, a non-citizen national, or a qualified alien; 

(4) The applicant has necessary expenses or serious needs because of the disaster; 
and 

(5) The applicant has accepted assistance from all other sources for which he or 
she is eligible, such as private insurance or Medicare/Medicaid.19 

 
 Thus, Individual Assistance grants may be available for individuals to help pay for their 
healthcare costs if the above criteria are met.  Healthcare providers should be familiar with FEMA 
Individual Assistance benefits and the mechanisms though which patients or employees may file 
for assistance. 
 
 FEMA awards Public Assistance grants to specific types of entities for certain types of 
work. Public assistance grants provide aid to state and local governments and certain private 
nonprofit entities and facilities in their response and recovery activities for disasters.  The agency 
provides assistance for certain categories of work.  FEMA encourages protection from future 
damage by providing assistance for hazard mitigation measures during the recovery process; 
however, Public Assistance grants cannot be used to cover the cost of disaster planning.20 
 

 
17 42 U.S.C. § 5170c. 
18 42 U.S.C. § 5174(b). Covered housing costs include temporary housing, repairs, replacement, and permanent 
housing construction. Id. 
19 42 U.S.C. § 5174(e). List adapted from FEMA Questions and Answers for Disaster Assistance, Do I qualify for 
‘Other than Housing Needs’ Assistance? (information updated as of April 27, 2006), available at 
http://www.fema.gov/assistance/process/qualify_other_housing.shtm (last accessed April 9, 2009). 
20 Federal Emergency Management Agency, Public Assistance Guide, FEMA 322 (June 2007), available at  
http://www.fema.gov/government/grant/pa/policy.shtm (last accessed April 9, 2009). 
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 Private nonprofit organizations, which own or operate facilities that provide certain 
services of a governmental nature, are eligible for assistance.21 Eligible private nonprofit 
organizations are those that provide education, medical, custodial care, emergency, utility, 
irrigation facilities, and other essential governmental services.22  To be eligible for Public 
Assistance grants, private nonprofit organizations must either have (1) an effective ruling letter 
from the Internal Revenue Service (IRS) granting them tax exemption at the time of the disaster 
or (2) approval from the state that the organization is an approved nonprofit entity organized or 
doing business under state law.23 The specific facility for which the organization seeks funding 
must be used primarily for an eligible purpose that is consistent with the covered services and, 
generally, must be open to the public.24 However, certain types of private nonprofits—educational, 
utility, emergency, medical, or custodial care services—are not required to be open to the public.25  
 FEMA identifies three general types of work that may be eligible for Public Assistance 
grants: (1) debris removal; (2) emergency protective measures; and (3) permanent restoration.  
Debris removal and emergency protective measures are considered “emergency work,” which 
must be performed to “reduce or eliminate an immediate threat to life, protect public health and 
safety, and to protect improved property that is threatened in a significant way as a result of the 
disaster.”26  FEMA also refers to debris removal as “Category A” emergency work, and emergency 
protective measures as “Category B” emergency work. Permanent restoration is “permanent work” 
that includes restoring a facility back to its pre-disaster design, function, and capacity, including 
meeting any codes and standards applicable to the approved work.  The type-of-work designation 
is important because the eligibility of costs for reimbursement can differ depending on whether 
the work is considered “emergency” or “permanent.” 
 All private nonprofit organizations that are eligible for FEMA assistance may apply to 
FEMA through the state for reimbursement of the costs of emergency work.  All eligible applicants 
for all types of work must meet three general criteria: (1) the work must be required as direct result 
of the declared major disaster or emergency; (2) the work must be located within a designated 
disaster area; and (3) the work must be the legal responsibility of the applicant at the time of the 
disaster.27  Damage caused by negligence on the part of an applicant after the disaster is not eligible 
for reimbursement.28 
 

 
21 Public Assistance Guide, p. 10. The guide notes that PNP organizations, their facilities, and their services must 
meet additional eligibility criteria beyond those that apply to governmental applicants, as outlined in Federal 
Emergency Management Agency, Private Nonprofit Facility (PNP) Eligibility (FEMA Policy 9521.3) (July 18, 
2007), available at http://www.fema.gov/government/grant/pa/950Otoc.shtm (last accessed April 9, 2009). 
22  Public Assistance Guide, pp. 10-11. Essential governmental services are: museums; performing arts facilities; 
community arts centers; zoos; community centers; libraries; homeless shelters; rehabilitation facilities; senior citizen 
centers; shelter workshops; and health and safety services of a governmental nature. Health and safety services of a 
governmental nature include services such as: low-income housing; alcohol and drug treatment centers; residences 
and other facilities offering programs for battered spouses; facilities offering food programs for the needy; and 
daycare centers for children or those individuals with special needs (such as those with Alzheimer’s disease, autism, 
and muscular dystrophy). Id. 
23 Public Assistance Guide, p. 11. Private nonprofits must be approved by the IRS under Sections 501(c), (d), or (e) 
of the Internal Revenue Code. 
24 Public Assistance Guide, p. 11. 
25 Public Assistance Guide, p. 11. 
26 Public Assistance Guide, pp. 26, 66. 
27 Public Assistance Guide, pp. 29-31. 
28 Public Assistance Guide, pp. 31-32. 
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 Hazard Mitigation Assistance is provided to state and local governments, tribes, and certain 
nonprofit organizations to implement long-term hazard mitigation measures after a major disaster 
declaration.29  Only applicants that reside within the geographic area designated as a disaster area 
are eligible for hazard mitigation grants.30  These funds may be used for projects that will reduce 
or eliminate losses from future disasters by providing long-term solutions to problems, such as 
elevating structures or critical equipment, or moving or buying out owners in flood-prone areas.31  
The funds may be used to protect public or private property.32   
 
 FEMA has a Pre-hazard Mitigation program that provides competitive grants to states and 
localities for advanced hazard mitigation planning activities and projects that reduce the impact of 
disasters and the need for disaster relief funds.33  Private nonprofit organizations are not eligible 
for these grants, but governmental entities can apply for projects that benefit private nonprofit 
organizations, including hospitals.34  
 
 Hospitals may be able to use Hazard Mitigation grants to repair, replace, retrofit, or 
reposition key facilities and equipment; however, finding an appropriate mechanism for applying 
for these funds could be problematic.  Hospitals should work with their local and state emergency 
planning agencies to look for opportunities to have their facilities included in governmental 
applications for FEMA grants.  

3. FEMA as Payer of Last Resort 

 An important concept within the Stafford Act is that FEMA is the payer of last resort when 
it comes to reimbursing for costs associated with disasters.  The Stafford Act requires individual, 
institutional, and governmental entities to exhaust commercial and other governmental outlets for 
compensation before FEMA will reimburse.   
 
 This concept is further reinforced by the Stafford Act’s prohibition against the duplication 
of benefits which precludes a person or entity from receiving assistance under the Act if it has 
“received financial assistance under any other program or from insurance or any other source.”35  
While an entity cannot receive duplicate benefits, this provision does not prevent an entity from 
receiving benefits from another source if (1) those benefits had not been received when the entity 
applied for FEMA benefits and (2) the entity agrees to repay FEMA for any duplicative benefits.36  
Therefore, FEMA expects to be reimbursed for any duplicative payments it makes to an entity for 
costs that another source ultimately pays.   

 
29 42 U.S.C. § 5170c. See also Federal Emergency Management Agency, Hazard Mitigation Grant Program Fact 
Sheet: Building Stronger and Safer (June 2007), available at 
http://www.fema.gov/government/grant/hmgp/index.shtm (last accessed April 8, 2009). 
30 42 U.S.C. § 5170c. 
31 Hazard Mitigation Grant Program Fact Sheet, p. 1. 
32 Hazard Mitigation Grant Program Fact Sheet, p. 1. 
33 Federal Emergency Management Agency, Pre-Disaster Mitigation Grant Program website, available at 
http://www.fema.gov/government/grant/hmgp/index (last accessed April 8, 2009). 
34 See Federal Emergency Management Agency, Mitigation Best Practices web-based searchable portfolio that 
includes a number of hospital and healthcare facility-related projects, available at 
http://www.fema.gov/mitigationbp/index.jsp (last accessed April 8, 2009). 
35 42 U.S.C. § 5155(a). 
36 42 U.S.C. § 5155(b). 
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 An issue arises, however, when FEMA provides more funding than an entity receives from 
another payer.  Although it is permissible for FEMA to reimburse a person’s or entity’s eligible 
costs that were not covered or not completely covered by another payer, the language of the 
Stafford Act requires them to reimburse the federal government “to the extent such assistance 
duplicates benefits available to the person for the same purpose from another source.”37   
 

The meaning of the word “available” was at issue in a dispute between FEMA and the state 
of Hawaii over the amount the state was required to refund FEMA based on the state’s insurance 
settlement from Hurricane Iniki in 1992.  In Hawaii v. FEMA, the Ninth Circuit Court of Appeals 
held that § 5155(c) of the Stafford Act sometimes requires reimbursement beyond what the disaster 
victim actually received from another source in a settlement, but only if the settlement was not a 
commercially reasonable one.38  The court found that Hawaii’s settlement was commercially 
reasonable, so FEMA could only seek reimbursement for the portion of the settlement allocated to 
the properties at issue.  
 
 The decision in Hawaii v. FEMA is relevant for hospitals because it sets up a scenario that 
could occur: if FEMA pays a hospital and the hospital is then paid by other means (i.e., insurance) 
at a lower rate, the hospital then must decide if it has to reimburse FEMA at the rate at which 
FEMA paid or only to the extent the other sources paid.  In determining how much hospitals must 
repay to FEMA, a court will have to determine whether settlement of claims at a rate lower than 
the FEMA rate is commercially reasonable.39  If it is reasonable, then a hospital will only have to 
reimburse FEMA to the extent the other source paid the hospital.  If it is unreasonable, hospitals 
will be liable to FEMA for the entire amount that FEMA reimbursed.  This could leave hospitals 
paying FEMA for care it rendered to disaster victims.   

 
Immediately after Hurricanes Katrina and Rita, hospitals in Louisiana acted both as shelters 

and medical care providers for the hurricane victims.  Because the hurricanes were Presidentially 
declared major disasters, hospitals believed that they were entitled to Stafford Act funds to 
reimburse them for both types of assistance provided.  Disaster Specific Guidance #2 (“Guidance 
#2”), issued by FEMA on September 9, 2005, supported this belief by outlining those costs which 
would be eligible for Stafford Act reimbursement including short term sheltering and medical 
care.40  Specifically, the guidance noted that nursing care rendered to evacuees within a shelter 

 
37 42 U.S.C. § 5155(c) (emphasis added). 
38 294 F.3d 1152, 1158 (9th Cir. 2002). Hawaii entered into a global settlement agreement with its insurer for $42 
million, which covered a number of damaged facilities and the state then allocated portions of the settlement 
proceeds to different facilities. For a set of specific projects for which FEMA enlisted the Army Corps of Engineers 
(ACOE) to repair, FEMA paid out more than $12 million to the ACOE, yet the state allocated just over $7 million 
from the settlement proceeds to the ACOE projects. FEMA sought reimbursement for the total $12 million it paid 
out for the ACOE work, not just the $7 million the state allocated to it. FEMA’s position was that because the state 
received $42 million in the settlement, it had the full $12 million available to it to pay for the ACOE work, not just 
the amount it allocated to it. 
39 To the extent FEMA reimburses hospitals, it will be at the Medicare rate.   
40 Memorandum for Federal Coordinating Officers, et al from Nancy Ward, Recovery Area Command regarding 
Disaster Specific Guidance #2 Eligible Costs for Emergency Sheltering Declarations Hurricane Katrina, September 
9, 2005  
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constitutes “eligible costs” as do the “costs associated with the transportation, diagnosis, testing, 
and stabilization of [an] evacuee” who is transported to a hospital after becoming ill in a shelter.   
 

Additionally, “if an evacuee was undergoing medical treatment at the time of the event and 
the treatment is required to continue to protect the health and safety of the individual or residents 
at large, the costs for ensuring availability of the treatment will be eligible.”  Examples of these 
types of costs include transportation to a medical facility or the securing of resources to administer 
the treatment if they are not locally available.  These eligible costs are limited, however, by the 
requirement that any insurance coverage for the treatment (private or otherwise) be documented 
and subtracted from eligible costs.  In other words, if any other source of payment for treatment 
exists, FEMA will not be the payer. 
 

C. Hospital Reimbursement Issues  

 Public Assistance grants are likely the primary mechanism through which hospitals will 
receive reimbursement from FEMA.  However, only private nonprofit entities may directly apply 
for FEMA Public Assistance grants.41   

1. Eligible Medical Facilities 

 FEMA guidance defines a medical facility as “any hospital, outpatient facility, 
rehabilitation facility, or facility for long-term care” and includes those that offer “diagnosis or 
treatment of mental or physical injury or disease.”42 Administrative and support facilities essential 
to the operation of the medical facility are eligible, even if these ancillary facilities are not 
contiguous to the medical facility.43   

2. Eligible Costs and Activities 

 FEMA issued a revised policy on its treatment of medical care costs in July 2008. The 
updated policy, Emergency Medical Care and Medical Evacuations (“Emergency Medical Care”), 
contains significant changes from the prior version, and overall, it better reflects the role of 
healthcare providers in responding to disasters.44 However, as will be discussed in this section, the 
policy still has some limitations which could hinder a robust medical response and potentially 
make it difficult for eligible healthcare providers to seek reimbursement from FEMA for eligible 
costs. The Emergency Medical Care policy relates to other FEMA policies discussed in this 
section, including those addressing mutual aid and evacuation and sheltering operations. 
Healthcare providers should carefully evaluate their potential eligibility for reimbursement under 
the various FEMA policies related to or affecting medical care. 

 
41 There have been numerous attempts to amend the Stafford Act to include for-profit hospitals without success. The 
most recent attempts at amendment were HR 3714 and S. 1393, the Hospital Emergency Assistance Act of 2005, 
which were introduced on September 8, 2005, and July 13, 2005, respectively.   
42 Public Assistance Guide, p. 16. 
43 Id. 
44 Federal Emergency Management Agency, Emergency Medical Care and Medical Evacuations (FEMA Policy 
9525.4) (July 16, 2008), available at http://www.fema.gov/government/grant/pa/9525_4.shtm (last accessed April 
10, 2009). 
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 FEMA’s prior policy on medical care costs, Medical Care and Evacuations45 (“Medical 
Care”), which had been in effect since 1999, did not reflect the lessons that the medical and 
emergency management communities learned in the aftermath of events like Hurricane Katrina.  
This prior version of FEMA’s Medical Care policy covered only extraordinary expenses for 
medical care in temporary facilities and for evacuees of medical and custodial care facilities. The 
costs of emergency medical treatment of any kind (including medications and vaccines) were 
ineligible. Additionally, costs of medical staff and medical supplies incurred during evacuations 
were ineligible. The 1999 Medical Care policy drew a distinction that FEMA would generally pay 
for facilities and equipment needed to provide healthcare services during disasters, but it would 
not cover the cost of the care itself. 

a.  Costs under the Emergency Medical Care and Medical 
Evacuations Policy (FEMA Policy 9525.4) 

 The Emergency Medical Care policy provides that, “[w]hen the emergency medical 
delivery system within the designated disaster area is destroyed or severely compromised by a 
disaster event, assistance for emergency medical care and medical evacuations of disaster victims” 
is available for eligible facilities through Public Assistance Grants and direct federal assistance.46  
The policy defines “emergency medical care” as “medical treatment or services provided for 
injuries, illnesses and conditions caused as a direct result of the declared disaster, and which 
require immediate medical treatment or services to evaluate and stabilize an emergency medical 
condition.”47  The policy further notes that “[e]mergency medical care may include care provided 
during transport under a medical evacuation and stabilization of persons injured during 
evacuation.”48  
 
 State and local governments and private, non-profit entities that operate medical care 
facilities (e.g. hospitals) or custodial care facilities (e.g., nursing homes) are eligible applicants.49  
While the Emergency Medical Care policy explicitly states that “private for-profit medical service 
providers are not eligible applicants for Public Assistance [Grants],” it does also note that “some 
costs associated with for-profit providers may be eligible for Public Assistance [Grants] when 
contracted for by an eligible applicant.”50  The policy likewise allows for the delivery of emergency 
medical care through mutual aid agreements according to FEMA’s Mutual Aid Agreements policy, 
discussed in Section III.C.3 below. 

i.  Emergency Medical Care Costs 

 Eligible entities may receive reimbursement for costs associated with providing emergency 
medical care, but the costs should be “reasonable and customary for the emergency medical 

 
45 Federal Emergency Management Agency, Medical Care and Evacuations (FEMA Policy 9525.4) (August 17, 
1999). Although the names of the policies have changed, FEMA retained the same policy number designation from 
the 1999 version to the 2008 version. 
46 Emergency Medical Care and Medical Evacuations, p. 1. 
47 Emergency Medical Care and Medical Evacuations, p. 2 (emphasis added). 
48 Id. 
49 Id. 
50 Id. 
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services provided.”51  The Emergency Medical Care policy states that, where applicable, “FEMA 
may rely on Medicare’s cost-to-charge ratio to determine the reasonableness of costs.”52 However, 
eligible costs are “limited to a period of up to 30 days from the date of the disaster declaration, or 
as determined by [FEMA].”53  Eligible costs include, but are not limited to, the following:  
 

• Overtime for regular full-time employees performing eligible work; 
• Regular time and overtime for extra hires specifically hired to provide additional 

support as a result of the declared disaster; 
• Transport of disaster victims requiring emergency medical care to medical 

facilities, including EMS and ambulance services; 
• Treatment and monitoring of disaster victims requiring emergency medical care, 

including costs for:  
• Triage, medically necessary testing, and diagnosis;  
• First aid assessment and provision of first aid, including materials 

(bandages, etc.);  
• Prescription assistance limited up to a one-time 30-day supply for acute 

conditions and to replace maintenance prescriptions; and  
• Durable medical equipment;  

• Vaccinations for disaster victims and emergency workers, including medical staff; 
• Provision of health information; 
• Temporary tents or portable buildings for treatment of disaster victims; 
• Leased or purchased equipment for use in temporary facilities; and  
• Security for temporary facilities.54 

 
 Despite broadening the costs now eligible under the Emergency Medical Care policy, some 
major costs remain ineligible, including:  

• Medical care costs incurred once a disaster victim is admitted to a medical care 
facility on an inpatient basis; 

• Costs associated with follow-up treatment of disaster victims beyond 30 days of the 
disaster declaration; 

• Increased administrative and operating costs to the hospital due to increased or 
anticipated increased patient load; and  

• Loss of revenue.55 
 

 
51 Id. 
52 Emergency Medical Care and Medical Evacuations, pp. 2-3.  FEMA defines “cost-to-charge ratio” as the “ratio 
established by Medicare to estimate a medical service provider’s actual costs in relation to its charge.” Emergency 
Medical Care and Medical Evacuations, p. 1. 
53 Emergency Medical Care and Medical Evacuations, p. 3. 
54 Id. 
55 Id. 
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 FEMA states in the revised Emergency Medical Care policy that ineligible costs remain 
ineligible even if incurred under mutual aid or other assistance agreements.56  Finally, the revised 
policy cross-references the Evacuations and Sheltering policy, noting that “[e]ligible costs of 
emergency medical care provided in congregate or transitional shelters” are covered under that 
policy.57 Therefore, both policies should be read together to determine the range of potentially 
eligible or ineligible costs for healthcare providers.  

ii. Medical Evacuation Costs 

 FEMA has likewise broadened the scope of eligible costs related to medical evacuations to 
include costs for medical staff, supplies and equipment, which had been deemed ineligible in the 
prior version of the Emergency Medical Care policy.  Eligible entities may seek reimbursement 
for extraordinary evacuation expenses if a disaster threatens or causes severe damage to eligible 
medical and custodial facilities such that the patients must be evacuated to a temporary facility or 
to an existing facility with available capacity.  Costs associated with an evacuation may be eligible, 
including transportation expenses and the use of emergency medical service personnel. The prior 
version of the policy would only cover labor costs for non-medical staff assisting in the 
evacuations.  The following eligible costs are identified in the revised Emergency Medical Care 
policy: 
 

• Overtime for regular full-time employees to evacuate and assist in the transport of 
patients from the original facility; 

• Regular time and overtime of extra hires employed to evacuate and assist in the 
transport of patients from the original facility; 

• Equipment costs incurred in the transport of patients from the original facility; 
• Labor and equipment costs incurred during transport while returning the patient to 

the original medical or custodial care facility; 
• The costs of treatment of patients requiring emergency medical care, including 

costs for medically necessary tests, medication, and durable medical equipment 
required to stabilize patients for transportation; and  

• Costs incurred from the activation of contracts, mutual aid agreements, or force 
account resources in advance of a disaster necessary to prepare for medical 
evacuations in threatened areas. Eligible equipment costs include mobilization of 
ambulances and other transport equipment; eligible force account labor costs are 
limited to overtime for regular full-time employees and regular time and overtime 
of extra hires.58 

 
 The one identified ineligible cost related to medical evacuations costs are those for 
equipment and labor costs incurred during standby times.59  In the aftermath of Hurricane Katrina, 
many health systems were asked by the Secretary of DHHS to form 100 person teams to be 

 
56 Emergency Medical Care and Medical Evacuations, p. 4. 
57 Id. 
58 Id. 
59 Id. 
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deployed to the hurricane affected sites.  These systems incurred significant costs to keep these 
teams on stand-by but these costs were not reimbursed. 

iii. Duplication of Benefits 

 As noted in Section III.B.3 above, the Stafford Act and related FEMA regulations expressly 
prohibit the duplication of benefits. The revised Emergency Medical Care policy reaffirms this 
prohibition and newly specifies that eligible applicants must verify and document that no 
duplication of benefits is occurring.  The policy requires eligible applicants to “take reasonable 
steps to prevent [duplication of benefits], and provide documentation on a patient-by-patient basis 
which verifies that insurance coverage or any other source of funding—including private 
insurance, Medicaid, or Medicare—has been pursued and does not exist for the costs associated 
with emergency medical care and emergency medical evacuations.”60  Therefore, the revised 
policy requires that healthcare providers seek alternate sources of payment and document these 
efforts before they may be eligible for reimbursement from FEMA.  
 
 This requirement further reinforces the need for healthcare providers to maintain some 
capacity during a disaster to document care and process payment requests appropriately to third-
party payers. During a pandemic or other wide-scale event, it may not be possible for providers or 
third-party payers to meet the claims processing and/or documentation requirements implicated in 
the Emergency Medical Care policy.  Providers eligible for FEMA reimbursement should work 
with FEMA regional personnel to discuss alternatives to the verification and documentation 
requirements should the circumstance of a disaster prevent the provider from complying with these 
requirements. 

iv. Preparation Costs 

 FEMA added a new section to the revised Emergency Medical Care policy, which 
addresses the eligibility of preparation costs.  The policy specifically states that, “[c]osts incurred 
in preparation for an increased patient load from an emergency or disaster, including costs of 
personnel, emergency medical equipment, and standby for ambulance services and emergency 
medical service personnel are not eligible for Public Assistance grant funding” [emphasis added].61  
This is contrasted with preparation costs in anticipation of a medical evacuation from a facility in 
a threatened area, which costs are eligible.62  Therefore, healthcare providers should be aware that 
they will not be covered by FEMA for costs associated with preparing the healthcare facility for a 
medical response to a disaster, but can be reimbursed for costs to prepare that facility for 
evacuation.  Although FEMA has now expanded the Emergency Medical Care policy to cover the 
costs of medical treatment, including medical personnel, equipment, and medication, the policy’s 
omission of facility preparation costs could be seen as a disincentive to healthcare providers to 
prepare to receive victims from a disaster or as a penalty on healthcare providers who do 
responsibly prepare for a disaster. 

 
60 Emergency Medical Care and Medical Evacuations, pp. 4-5. 
61 Emergency Medical Care and Medical Evacuations, p. 5. 
62 See discussion of medical evacuation costs supra, Section 3.C.2.b. 
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b.  Costs under the Eligible Costs Related to Evacuations and Sheltering 
Policy (FEMA Policy 9523.15) 

 FEMA’s policy on Eligible Costs Related to Evacuations and Sheltering (“Evacuations 
and Sheltering policy”) applies to expenses related to state and local emergency evacuation and 
sheltering activities eligible for reimbursement as emergency protective measures under FEMA’s 
Public Assistance grant program.63  This policy covers the reasonable costs for congregate 
sheltering, at “any private or public facility that provides contingency congregate refuge to 
evacuees, but that day-to-day serves a non-refuge function” (e.g., schools, stadiums, and  
churches).64  Congregate shelters may be staffed with emergency medical technicians, paramedics, 
nurses, or physicians for the purposes of screening the health of shelter residents, assessing and 
treating minor illnesses and injuries, and making referrals (e.g., calling 911).65  The policy 
acknowledges that special needs shelters require higher-skilled medical staff (e.g., registered 
nurses) than a general population shelter and the costs of this care is covered under this policy.  
Additionally, the policy states that “vaccinations administered to protect the health and safety of 
congregate shelterees and supporting emergency workers are, for transmissible or contagious 
diseases, an eligible expense.”66  
 
 Under the Evacuations and Sheltering policy, the costs of the following emergency medical 
services administered in congregate shelters may be eligible for reimbursement: 

• Conducting a first aid assessment; 

• Providing first aid, including materials (e.g., bandages, etc.); 

• Providing health information; 

• Caring for individuals with chronic conditions and the special costs associated with that 
care;  

• Supervising paid and volunteer medical staff; 

• Issuing prescription medications required for stabilizing the life of an evacuee/shelteree 
(supply not to exceed 30 days);  

• Providing medical staff for emergency and immediate life stabilizing care, including 
care to mental health and special needs evacuee/shelteree populations; and  

• Providing a public information officer and social worker(s).67  

 
63 Federal Emergency Management Agency, Eligible Costs Related to Evacuations and Sheltering (FEMA Policy 
9523.15) (April 6, 2007), p. 1, available at http://www.fema.gov/government/grant/pa/9523_15.shtm (last accessed 
April 10, 2009). 
64 Eligible Costs Related to Evacuations and Sheltering, p. 1. Congregate shelters are contrasted with “transitional 
shelters,” which FEMA defines as “any private or public facility that, by design, provides a short-term lodging 
function and an increased degree of privacy over a congregate shelter” (e.g., hotels, motels, cruise ships). Eligible 
Costs Related to Evacuations and Sheltering, p. 2. FEMA states that it will contract directly for transitional shelters, 
so it will not reimburse state and local governments for these expenses. Eligible Costs Related to Evacuations and 
Sheltering, p. 1. 
65 Eligible Costs Related to Evacuations and Sheltering, p. 3. 
66 Eligible Costs Related to Evacuations and Sheltering, p. 4. 
67 Eligible Costs Related to Evacuations and Sheltering, p. 3. 
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The costs of triage, medically necessary tests, and medications required to stabilize an 
evacuee/shelteree patient for transportation to a hospital or other medical facility may be eligible.  
However, the policy re-enforces that FEMA is a payer of last resort.  This means that applicants 
cannot seek reimbursement from FEMA if the costs can be underwritten by private insurance, 
Medicare, Medicaid, or another pre-existing private payment agreement.  
 Costs to transport an evacuee/shelteree patient to a hospital or other medical facility may 
be eligible if the congregate shelter medical staff determines that an evacuee or shelteree requires 
immediate medical or surgical attention and the emergency life sustaining treatment is not 
available at the shelter. The costs associated with the transportation, diagnosis, testing and initial 
treatment for the moved evacuee or shelteree are eligible.  However, eligible outpatient costs are 
limited to: (1) “local professional ambulance transport services to/from the nearest hospital 
equipped to adequately treat the medical emergency; and (2) physician services in a hospital 
outpatient department, urgent care center, or physician’s office, and related outpatient hospital 
services and supplies, including X-rays, laboratory and pathology services, and machine diagnostic 
tests for the period of time that the evacuee/shelteree is housed in congregate sheltering.”68  
  

c.  Reimbursements for Labor Costs 

 Regular wages and benefits for an eligible applicant’s permanently employed personnel 
who performed emergency work are not eligible for reimbursement,69 but overtime wages for these 
personnel are.70  Permanently employed personnel are “those employees whose positions are 
already included in the applicant’s budget.”71  In determining which employees are eligible for 
overtime pay, FEMA reviews an applicant’s written policies and union contracts regarding 
overtime in non-disaster settings.  Exempt employees are not eligible for overtime unless they are 
paid overtime in non-disaster settings.  FEMA will only reimburse a healthcare provider for 
overtime wages for those employees actually performing tasks that are eligible for reimbursement 
under FEMA’s rules.72 
 
 FEMA will reimburse emergency pay for essential personnel.  If a facility is required to 
close under a disaster declaration by a state or local government, but the facility’s existing written 
policies or union contracts require certain essential personnel to report to work and perform 
eligible emergency work, payment of emergency wages is reimbursable for non-exempt 
employees.73  Time spent on standby, on-call or on rest period is not eligible for reimbursement, 
but overtime pay that compensates an employee for actual eligible work performed is eligible for 
reimbursement.74 Finally, the labor costs for employees assigned to perform tasks that are not 
within the normal scope of their jobs are eligible for reimbursement as long as they are performing 
eligible work.75 

 
68 Eligible Costs Related to Evacuations and Sheltering, p. 3-4. 
69 44 C.F.R. § 206.228(a)(2). 
70 Federal Emergency Management Agency, Labor Costs – Emergency Work (FEMA Policy 9525.7) (November 16, 
2006), available at http://www.fema.gov/government/grant/pa/9500toc.shtm (accessed April 10, 2009). 
71 Labor Costs – Emergency Work, p. 2. 
72 Id. 
73 Id. 
74 Labor Costs – Emergency Work, pp. 2-3. 
75 Public Assistance Guide, p. 43. 
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d.  Increased Operating Costs 

 The costs of operating a facility or providing a service may increase during or after a 
disaster.  When medical facilities in a disaster area experience increased patient loads and 
operating costs, these costs are generally ineligible for reimbursement even though many of these 
additional patients may be disaster victims who lack insurance or cannot provide evidence of 
coverage.  Examples of ineligible healthcare and other administrative costs include:  increased 
costs for hospital patient care; feeding the residents and staff of critical facilities; administrative 
operations such as copying, parcel delivery, photography, supplies, fuel, materials, and 
telecommunications (e.g., additional cell phone instruments and fees); obtaining electrical power 
and water from alternate sources; and finance charges (e.g., interest on loans and bond costs to 
finance rebuilding).76  
 
 FEMA will fund some costs associated with providing additional facilities for emergency 
treatment in extraordinarily catastrophic disasters, such as when eligible public and private non-
profit hospitals and custodial facilities (e.g., nursing homes) are adversely affected by the disaster 
and cannot provide proper care for their patients.  Reasonable short-term, additional costs that are 
directly related to accomplishing specific emergency health and safety tasks as part of eligible 
emergency protective measures may be covered.  If the costs can be documented and identified 
with a specific emergency task, examples of potentially eligible costs include: increased utility 
costs of a permanently mounted generator at a hospital; increased water-testing and water-
treatment supplies in the immediate aftermath of a disaster to counter a specific threat; and 
increased facility costs (e.g., electricity) for emergency operating centers of eligible applicants.77  

e.  Loss of Revenue 

 An entity’s loss of revenue is not an eligible cost authorized by the Stafford Act and is not 
an eligible cost under the public assistance grant program.  Examples of revenue loss events, which 
FEMA specifically mentions as ineligible for FEMA assistance, include a hospital’s release of 
non-critical patients to make room for disaster victims or damage caused to a hospital’s facilities 
that reduces its pre-disaster capacity.78  FEMA notes that applicants may suffer other costs that are 
ineligible for FEMA assistance, such as payment of salaries for employees sent home during a 
disaster.79  This exact situation occurred on September 11 when trauma centers within 100 miles 
of Washington, D.C. were instructed to discharge patients and cancel elective surgeries to create 
“surge” capacity for victims of the attacks.  Few, if any, victims ever arrived, meaning that no care 
was provided and no revenue generated. 

3. Reimbursement through Mutual Aid Agreements 

 Mutual aid agreements are commonly used during disasters.  Hospitals and other medical 
facilities often enter into mutual aid agreements with local or state governments to provide care to 

 
76 FEMA Region VI, Disaster-Specific Guidance on Special Needs Shelters (January 26, 2005), available at 
http://www.ohsep.louisiana.gov/memorandum_to.htm; last accessed April 24, 2009). 
77 Id. 
78 Public Assistance Guide, pp. 54-55. 
79 Public Assistance Guide, p. 54. 
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disaster victims.  The Emergency Management Assistance Compact (EMAC) is an example of a 
mutual aid agreement between states.80   
 In its August 2007 policy on Mutual Aid Agreements for Public Assistance and Fire 
Management Assistance (“Mutual Aid”), FEMA states that mutual aid will be covered if it:  
 

• has been requested by a jurisdiction in which there has been a Presidentially declared 
disaster;  

• the activities and costs directly relate to that disaster;  
• the activities and costs are related to eligible work; and  
• the costs are reasonable.81   

 
A key element of the policy is that the agreement for mutual aid must be in writing.  

Although FEMA “encourages parties to have written mutual aid agreements in place prior” to a 
declared event, FEMA will recognize post-event mutual aid agreements so long as the 
understanding of the receiving and providing parties has been reduced to writing and signed by 
representatives of both parties to the agreement.82 The reimbursement provisions of the mutual aid 
agreement cannot be conditioned upon a federal declaration of disaster.  The receiving party must 
be obligated to reimburse the party providing the services even if the receiving party cannot seek 
reimbursement from FEMA. 
 
 Mutual aid that provides work classified by FEMA as “emergency work” (i.e., work 
necessary to address immediate threats to life, public health and safety, and improved property) is 
eligible for reimbursement.83  As stated in the Mutual Aid policy, and consistent with other FEMA 
policies discussed in this section, the provision of emergency medical care is an eligible expense.84 
 
 FEMA issued a related policy, Host-State Evacuation and Sheltering Reimbursement, in 
July 2007, which clarifies its reimbursement policies for states receiving evacuees (“host-states”) 
from states subject to a federal disaster declaration (“impact-states”).85  This policy allows host-
states to be reimbursed for their eligible evacuation and sheltering costs associated with providing 
services to residents of impact states who are evacuated.  The reimbursement can come either 
through a mutual aid agreement between the states, or through a direct reimbursement from FEMA 
based on a request from an impact-state to evacuate its residents.86  Eligible costs for the host-

 
80 The Emergency Management Assistance Compact (EMAC) establishes procedures whereby an impacted state can 
request and receive assistance from other states quickly. All states, the District of Columbia, Puerto Rico, Guam, 
and the US Virgin Islands have joined EMAC. Under EMAC, the state requesting aid agrees to assume liability for 
out-of-state workers deployed under EMAC and reimburse assisting states for deployment-related costs. For more 
information, see the EMAC website, available at http://www.emacweb.org (last accessed April 10, 2009). 
81 Federal Emergency Management Agency, Mutual Aid Agreements for Public Assistance and Fire Management 
Assistance (FEMA Policy 9523.6) (August 13, 2007), available at 
http://www.fema.gov/government/grant/pa/9500toc.shtm (last accessed April 8, 2009). 
82 Mutual Aid Agreements for Public Assistance, pp. 3-4. 
83 Mutual Aid Agreements for Public Assistance, p. 5. 
84 Mutual Aid Agreements for Public Assistance, p. 6. 
85 Federal Emergency Management Agency, Host-State Evacuation and Sheltering Reimbursement (FEMA Policy 
9523.18) (July 18, 2007), available at http://www.fema.gov/government/grant/pa/9500toc.shtm (last accessed April 
10, 2009). 
86 Host-State Evacuation and Sheltering Reimbursement, p. 2. 
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state’s activities are the same as those contained in FEMA’s Eligible Costs Related to Evacuations 
and Sheltering, discussed in depth in subsection 2.b above.  Therefore, healthcare providers 
staffing shelters or healthcare facilities (including hospitals) who provide eligible care under the 
Evacuations and Sheltering policy can seek FEMA reimbursement through the state or local 
government. 

b.  National Disaster Medical System Reimbursement 

 When the emergency medical delivery system within the designated disaster area is 
destroyed or severely compromised such that it constitutes a public health emergency, the federal 
government may provide direct aid in the form of emergency medical assistance to the area through 
the National Disaster Medical System (NDMS).  In these cases, the costs of the emergency medical 
operation are paid by FEMA or another federal agency like the Department of Homeland Security 
(DHS). The NDMS is one example of direct federal mutual aid to a state or locality. 
 
 The NDMS operates by sending specialized teams of healthcare professionals, 
administrative support, and equipment into disaster areas to supplement or replace healthcare 
resources in the affected area.87  NDMS teams can place patients in hospitals and other facilities 
for acute inpatient care. CMS has developed a payment system through which hospitals and other 
healthcare providers (nonprofit or for-profit) can directly bill CMS for their services and expenses 
in treating NDMS patients.  Like FEMA, the NDMS reimbursement system also requires providers 
to seek reimbursement from NDMS as a last resort after seeking payment from all other payers 
(e.g., private insurers) except another federal payer of last resort, such as Medicaid.88 

c. Use of For-Profit Entities through Mutual Aid Agreements 

 For-profit entities may be incorporated into mutual aid agreements or included in 
emergency response plans, memorandum of understanding or other agreements referenced in a 
mutual aid agreement.  By being incorporated into a mutual aid agreement or emergency response 
plan, a for-profit hospital or other medical facility may become indirectly eligible for 
reimbursement by FEMA.  FEMA reimbursement would go to the eligible applicant (e.g., state or 
local government) which would then reimburse the for-profit hospital.  For-profit entities are 
limited to receiving reimbursement for the same types of eligible costs outlined in this section that 
other eligible applicants (i.e., governments and private nonprofits) are permitted to claim. 

4. Recordkeeping Requirements 

 Given the patchwork of eligible and ineligible facilities, activities, costs, and personnel 
under the Stafford Act and FEMA regulations and policies, it is imperative that hospitals keep 
detailed records of their costs incurred in responding to a disaster and all reimbursements received 
from non-FEMA sources.  During a disaster, detailed recordkeeping will be extremely difficult, 
but such recordkeeping is critical to maximize the hospital’s likelihood of receiving FEMA 
reimbursement.  

 
87 The teams that NDMS fields include: Disaster Medical Assistance Teams; Disaster Mortuary Operational 
Response Teams; National Nurse Response Teams; and National Pharmacy Response Teams. 
88 NDMS template Memorandum of Agreement for Definitive Medical Care.  See also HHS, NDMS website 
available at http://www.hhs.gov/aspr/opeo/ndms/index.html (last accessed April 13, 2009). 



 
 

 24 

 
General FEMA guidance on recordkeeping is available in the Agency’s Public Assistance 

Guide and Public Assistance Applicant Handbook.89  Hospitals and other healthcare entities are 
reminded that FEMA recordkeeping requirements are in addition to those of other federal 
programs like Medicare, state Medicaid programs, and private medical insurers, as well as any 
business insurance carriers. 
 
 Guidance regarding special needs shelters issued by FEMA’s Region VI outlines important 
recordkeeping requirements that applicants for reimbursement must comply with to have their 
claims paid. This guidance may serve as a useful example of the types of considerations an 
applicant seeking FEMA reimbursement should consider.  Reimbursement requests must account 
for costs used to prepare, evacuate, and return persons with special needs and staff separately from 
the housing costs of sheltering special needs evacuees and staff.90 A request for reimbursement for 
staff compensation must “describe the duties performed by each staff member or by type of staff 
(custodial, security, etc.) being claimed.”91   Hospitals and other healthcare entities should act now 
to incorporate the documentation required by FEMA into its disaster documentation protocols. 

D. Pandemic Influenza and FEMA Reimbursement  

 In March 2007, FEMA issued a new disaster assistance policy, Emergency Assistance for 
Human Influenza Pandemic, DAP 9523.17 (“Pandemic DAP”).92 The policy establishes the types 
of “emergency protective measures that are eligible under the Public Assistance Program during a 
Federal response to an outbreak of human influenza pandemic in the U.S. and its territories.”93 The 
policy acknowledges the differences between an influenza pandemic and most “traditional” 
disasters, including the expected longer duration of a pandemic, the arrival of the pandemic in 
waves, the reduced number of healthcare workers and first responders able to work during this 
type of event, and the scarcity of resources in many locations at the same time.94  The policy is 
based on a number of assumptions derived from the CDC, the HHS Pandemic Influenza Plan,95 
and the U.S. Homeland Security Council National Strategy for Pandemic Influenza 
Implementation Plan.96 The assumptions look to, in part, the conditions required for a pandemic 

 
89 Public Assistance Guide, pp. 137-138.  Federal Emergency Management Agency, Public Assistance Applicant 
Handbook (FEMA 232) (September 1999), available at http://www.fema.gov/government/grant/pa/policy.shtm (last 
accessed April 13, 2009). 
90 Specifically, the applicant’s reimbursement request must include “the number of special needs people evacuated 
and housed at the sheltering facility, the name and location of the sheltering facility, and the beginning and ending 
dates of the evacuation.”  FEMA Region VI, Disaster-Specific Guidance on Special Needs Shelters.  Additionally, 
“[c]laims for staff housing costs must be accompanied by third party invoices.” Id. 
91 Id. 
92 Federal Emergency Management Agency, Emergency Assistance for Human Influenza Pandemic, DAP 9523.17 
(March 31, 2007) (hereafter “FEMA Pandemic DAP”), available at 
http://www.fema.gov/government/grant/pa/9500toc.shtm (last accessed April 13, 2009). 
93 FEMA Pandemic DAP, p. 1. 
94 FEMA Pandemic DAP, pp. 1-3. 
95 U.S. Department of Health and Human Services, HHS Pandemic Influenza Plan (November 2005), available at 
http://www.hhs.gov/pandemicflu/plan (accessed April 13, 2009). 
96 U.S. Homeland Security Council, National Strategy for Pandemic Influenza Implantation Plan (May 2006), 
available at http://www.pandemicflu.gov/plan/federal/index.html (accessed April 13, 2009). See also U.S. 
Homeland Security Council, National Strategy for Pandemic Influenza (November 2005). 
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to begin, the resulting surge in demand for healthcare services, and the rates of illness and 
absenteeism in key essential services. 
 
 FEMA’s pandemic influenza policy is reviewed in detail below because it presents a 
disaster scenario atypical of the events FEMA customarily addresses. The pandemic policy covers 
the same types of eligible healthcare related costs as FEMA’s other healthcare related policies 
described earlier in this section. The FEMA pandemic policy treats several costs, activities and 
providers as ineligible, which distinction may ultimately prove to be ambiguous or incorrect during 
an influenza pandemic. 

1. Emergency Protective Measures Eligible During a Pandemic 

 The Pandemic DAP identifies a number of emergency protective measures that may be 
eligible for reimbursement to state and local governments and certain private non-profit 
organizations for pandemic influenza activities.  “Emergency protective measures” are those 
activities undertaken by a community before, during, and following a disaster that are necessary 
to: (1) eliminate or reduce an immediate threat to life, public health, or safety; or (2) eliminate or 
reduce an immediate threat of significant damage to improved public or private property.97  
 The following measures listed in the Pandemic DAP may be eligible for reimbursement by 
FEMA: 98 

1. Activation of state or local emergency operations center to coordinate and direct the 
response to the event;  

2. Purchase and distribution of food, water, ice, medicine, and other consumable supplies;  
3. Management, control, and reduction of immediate threats to public health and safety;  

4. Movement of supplies and persons;  
5. Security forces, barricades and fencing, and warning devices;  
6. Emergency medical care (non-deferrable medical treatment of disaster victims in a shelter 

or temporary medical facility and related medical facility services and supplies, including 
emergency medical transport, X-rays, laboratory and pathology services, and machine 
diagnostic tests);  

7. Temporary medical facilities (for treatment of disaster victims when existing facilities are 
overloaded and cannot accommodate the patient load);  

8. Congregate sheltering (for disaster victims when existing facilities are overloaded and 
cannot accommodate the patient load);  

9. Communicating health and safety information to the public;  
10. Technical assistance to state and local governments on disaster management and control;  

 
97 FEMA 322 Public Assistance Guide - June 2007, p. 71. Emergency protective measures are listed as “Category 
B” in FEMA’s categories of work eligible for reimbursement. FEMA further defines emergency protective measures 
as those “cost-effective” and “prudent actions taken by a community to warn residents, reduce the disaster damage, 
ensure the continuation of essential public services, and protect lives and public health or safety are eligible for 
assistance.” Id. 
98 FEMA Pandemic DAP, pp. 3-4. 
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11. Search and rescue to locate and recover members of the population requiring assistance 
and to locate and recover human remains;  

12. Storage and internment of unidentified human remains;  
13. Mass mortuary services; and  

14. Recovery and disposal of animal carcasses.99   
This list encompasses a broad range of activities.  However, this does not necessarily mean that a 
healthcare facility will be paid for the costs of providing these services. 

2. Costs under FEMA’s Pandemic Policy 

a. Eligible Costs 

 Overtime pay for an applicant’s employees may be eligible for reimbursement; however, 
the regular salaries of an applicant’s employees who perform eligible work are not eligible for 
reimbursement.100  Regular and overtime pay for extra-hires may be eligible for reimbursement, 
as is eligible work accomplished through contracts, including mutual aid agreements.  Costs for 
equipment, materials, and supplies used to accomplish the emergency protective measures may be 
eligible.  These parameters are consistent with the costs allowed under the FEMA reimbursement 
rules.   

b. Ineligible Costs  

 FEMA has defined the following activities as ineligible for reimbursement under its 
Pandemic DAP: 101 

1. Definitive care, which FEMA defines as “care that will improve rather than simply stabilize 
a casualty’s condition through the use of medical treatment or services beyond emergency 
medical care and is generally initiated upon inpatient admissions to a hospital;”  

2. Cost of follow-up treatment of victims per FEMA’s Recovery Policy 9525.4 on Medical 
Care and Evacuation; 102 

3. Loss of revenue;  
4. Increased administrative and operational costs to the hospital because of increased patient 

load;  

 
99 Removal of animal carcasses is covered except if another federal authority funds the activity (e.g., U.S. 
Department of Agriculture, Animal, Plant and Health Inspection Service provides for removal and disposal of 
livestock). FEMA Pandemic DAP, p. 4. 
100 Id. 
101 FEMA Pandemic DAP, pp. 4-5. 
102 Note that, as discussed in Section 3.C.2 of this paper, FEMA’s Disaster Assistance Policy 9525.4 was revised in 
July 2008. The FEMA Pandemic DAP, which was released in March 2007, refers to the prior version of 9525.4 
Medical Care and Evacuation.  The new policy, Emergency Medical Care and Medical Evacuations, covers 
treatment up to 30 days from the emergency event of the date of emergency declaration. After 30 days or once the 
victim is admitted as an inpatient to a medical facility, costs are no longer eligible. 
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5. Rest time for medical staff, including the time a staff member is unavailable to provide 
assistance with emergency medical care; and 

6. Damages covered by insurance.103  Applicants should not seek reimbursement for these 
costs if they are underwritten by private insurance, Medicare, Medicaid, or a pre-existing 
private payment agreement.  

As it does in its other policies, FEMA specifically notes that ineligible costs remain ineligible even 
if they are covered under contract, mutual aid, or other assistance agreements.104 Thus, if a hospital 
facility or hospital staff (including for-profit hospitals) are incorporated into a mutual aid 
agreement or some other pandemic planning document, they will not be eligible to receive 
reimbursement from FEMA for costs its deems ineligible.  Hospitals and other healthcare facilities 
should therefore ensure that there are alternative mechanisms though which their costs for 
participating in pandemic preparedness and response activities will be covered, including seeking 
guarantees from state or local governments. 
 

3. Comparing Pandemic and Traditional Disaster Reimbursement 

 An influenza pandemic is qualitatively different from other traditional disasters with which 
FEMA has historically dealt, both in terms of nature of the event and its anticipated magnitude.  
The Pandemic DAP, while acknowledging key assumptions and features about a pandemic that 
make it different from other public health emergencies, still maintains distinctions about the type 
of care and the mechanisms through which care is delivered which are either outdated or 
inapplicable to a pandemic scenario.  The Stafford Act was not drafted with a pandemic disease 
event in mind. 

a. FEMA Pandemic Policy Issues 

 There are several aspects of FEMA’s Pandemic DAP that demonstrate its failure to 
adequately capture the nature of pandemic influenza and state and local plans for responding to a 
pandemic. 
 

• The distinctions between eligible and ineligible types of medical care will not be clearly 
delineated in a pandemic. 

 
 The Pandemic DAP allows for the provision of emergency medical care, which it defines, 
in pertinent part, as non-deferrable medical treatment of disaster victims in a shelter or 
temporary medical facility. This is contrasted in the policy with ineligible medical costs for 
definitive care, defined as medical treatment beyond emergency medical care. A person 
presenting with influenza-like symptoms at a shelter or a temporary medical facility may or 
may not ultimately be diagnosed as having the pandemic influenza strain. The eligible 
“emergency medical care” that a person receives for pandemic influenza will not be 
qualitatively different than “ineligible” medical treatment or follow-up care.  Unlike the 
injuries sustained in other disasters, it may be impossible to distinguish pandemic and non-

 
103 The Stafford Act does not allow disaster assistance to duplicate insurance benefits. 
104 FEMA Pandemic DAP, p. 5. 
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pandemic patients.  During the 2009 H1N1 outbreak, without first conducting time-consuming 
laboratory testing, it was impossible to distinguish patients suffering from H1N1 from those 
suffering from the seasonal flu strain. 

 
• The important role that hospitals and other non-governmental medical facilities will play 

is not fully recognized. 
 
 Care that is provided in shelters or temporary medical facilities is eligible under the 
Pandemic DAP. State and local pandemic response plans may look to hospitals and other 
permanent healthcare facilities (e.g., skilled nursing facilities) as foundational elements in their 
pandemic response activities. If care provided in a permanent facility is part of a community’s 
response to pandemic influenza, arguably, this care would NOT be covered. Even if the 
hospital is included in the state or local pre-event response plan or by contract, if the expense 
is deemed ineligible (in this case because it is in a permanent facility), then it will not be 
reimbursed by FEMA. Hospitals, other healthcare providers and state and local emergency 
response/public health planners should discuss this and other specifics with their regional 
FEMA representatives about how the state/locality intends to use permanent medical facilities 
during a pandemic and their likely eligibility for reimbursement under the Public Assistance 
Grant Program. It will also be important to understand the interplay between the Pandemic 
DAP and FEMA’s other policies related to the provision of healthcare during disaster, which 
are discussed in this section. 

 
• The important role that private sector hospitals will play in a pandemic response is 

missing. 
 
 The Pandemic DAP is not, on its face, limited to either state/local response or nonprofit 
entities, so it is applicable to both governmental and private nonprofit entities. However, for-
profit hospitals and other medical facilities are excluded as eligible applicants under the Public 
Assistance Grant Program because they are excluded by the Stafford Act. This exclusion fails 
to recognize the large numbers of private for-profit medical facilities and their vital role in a 
pandemic response. Should a hospital want to be eligible for reimbursement under the FEMA 
Public Assistance Grant Program, it is important then that they become incorporated into their 
state and/or local pandemic response plans and have some type of agreement or memorandum 
defining their responsibilities during a pandemic. 

b. Stafford Act Issues  

 The poor fit between the Pandemic DAP and the reality of pandemic response planning, 
rests, in part with the Stafford Act, which limits FEMA’s ability to craft regulations and policies.  
Although the Stafford Act definition of “emergency” includes threats to public health and therefore 
is sufficiently broad to include pandemic influenza, the traditional conceptions of “emergency” 
and “disaster” upon which the act rests did not include a disaster such as a modern influenza 
pandemic.105  

 
105 As noted earlier in this section, the Stafford Act defines a “major disaster” as “any natural catastrophe (including 
any hurricane, tornado, storm, high water, winddriven water, tidal wave, tsunami, earthquake, volcanic eruption, 
landslide, mudslide, snowstorm, or drought), or, regardless of cause, any fire, flood, or explosion…. 42 U.S.C. 
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 The Pandemic DAP states that it applies to both major disasters and emergencies, although 
the definitions of “disaster” and “emergency” in the Stafford Act suggest that a pandemic falls 
under the emergency category. This distinction becomes significant when the amount of financial 
assistance available under the Stafford Act for emergencies versus disasters is considered.  
Responses to an emergency event are capped under the Stafford Act at $5 million; Congress must 
be informed if the $5 million cap will be exceeded.  While Congress is almost certain to approve 
the expenditures in excess of the $5 million cap, the cap demonstrates the Stafford Act’s limited 
scope to address a public health emergency. 

E. Unresolved Issues and Action Recommendations 

 Reimbursement from FEMA is possible for hospitals and other healthcare providers, but 
the availability of these funds is limited by the Stafford Act to particular types of entities for 
particular types of costs and activities.  FEMA’s role as “payer of last resort” requires individuals, 
as well as entities like hospitals and other medical facilities, to exhaust other forms of insurance 
and reimbursement before seeking reimbursement from FEMA.  To the extent that other forms of 
payment are received in addition to FEMA funds, the recipients must off-set the amount paid out 
by FEMA and refund monies to the Agency.  Large scale events in the last decade, such as 
Hurricanes Katrina and Rita in 2005, demonstrated problems with FEMA’s policies, which led to 
revision of these policies.  Despite these revisions, however, there remain fundamental unresolved 
and unaddressed issues around how healthcare providers and facilities are reimbursed for their 
critical contributions during disasters.  We will briefly discuss these issues. 
 

• The Stafford Act and FEMA do not fully recognize or address the role of private healthcare 
providers in emergency response. 

 
 The Stafford Act’s limitations on the types of healthcare providers, particularly its 
exclusion of “for-profit” hospitals and other medical facilities, significantly limits the number of 
facilities eligible to be reimbursed for their contributions to a community’s emergency response.  
Exclusion under the Stafford Act is a further hurdle that for-profit health providers must overcome 
when trying to provide care under extreme circumstances.  Congress continues to be reluctant to 
amend the Stafford Act to include these important segments of the healthcare industry. 
 

• For-profit hospitals and healthcare providers should make sure that they are included in 
their community’s emergency response plans and/or mutual aid agreements to receive 
reimbursement though a FEMA-eligible entity. 

 
 Because for-profit hospitals and other medical facilities are not by themselves eligible for 
FEMA reimbursement, they should consider entering into mutual aid agreements with eligible 
private nonprofit entities (or governments) for which the for-profit entity will perform FEMA-
eligible services. The eligible private nonprofit can apply for FEMA reimbursement and pass on 

 
§ 5122(2). Arguably, an influenza pandemic could be construed as a natural catastrophe; however, the specific types 
of catastrophic events listed in that definition and the general understanding of the term suggests that a pandemic 
does not easily fit the definition of disaster. 
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the reimbursement owed to the for-profit entity.  Forming this mutual aid relationship deserves 
greater attention and discussion between affected parties.   
 

• FEMA’s distinctions between the types of health care eligible for reimbursement are not 
always clear cut in practice. 

 
 The distinction that FEMA makes between “emergency medical care” and “definitive care” 
in determining the eligibility of these costs for reimbursement is not always clear cut.  This is 
especially evident in the agency’s Pandemic DAP. FEMA should re-examine the types of 
healthcare services it will reimburse in a disaster. 
 

• The federal government’s system to pay for and/or reimburse individuals, hospitals and 
other healthcare providers for their healthcare costs in a disaster  must be better 
coordinated. 

 
 FEMA’s role as the payer of last resort requires that individuals and entities seek 
reimbursement from all other sources to offset the amount that FEMA ultimately pays for a 
disaster.  To the extent that an individual or facility will seek payment or reimbursement from 
Medicare, Medicaid or other federal health programs for expenses because of a disaster, it makes 
sense to coordinate potential benefits under FEMA at the same time.  As discussed in other sections 
of this paper, CMS, HHS and the states should be engaged in a broader discussion with FEMA 
about better coordinating a system of payments for health-related expenses in a disaster. 
 
III. WAIVER OF FEDERAL LAWS & PROGRAM 

REQUIREMENTS 

A. Overview 

 In the midst of a disaster, it may not be practical or even possible for healthcare providers 
to meet all of the requirements for participation in federal health programs or all federal regulatory 
requirements.  Fortunately, the need to waive, ease, or delay certain requirements has been 
recognized by the HHS and CMS.  Unfortunately, however, the scope of the available regulatory 
relief is narrow, and these agencies are reluctant to issue many advance determinations of waivers 
beyond what is explicitly outlined in law. 
 
 This section describes two waiver mechanisms—Social Security Act (SSA) Section 1135 
and Section 1115 disaster waivers—used by HHS to ease some healthcare regulatory requirements 
during disasters.  Examining the scope and duration of the waivers issued in previous disasters is 
instructive, but not definitive, regarding the future use and scope of waivers by HHS and CMS, 
including those related to pandemic influenza. Hospitals and healthcare providers must be familiar 
with Section 1135 and Section 1115 disaster waivers, know where to look for waivers issued 
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during a disaster, and understand what these waivers ultimately mean for their compliance and 
reimbursement.106 

B. Section 1135 Waivers  

1. Overview 

The Public Health Security and Bioterrorism Preparedness and Response Act of 2002 
added Section 1135 to the SSA. Section 1135 authorized the Secretary of HHS to waive or modify 
select requirements of the SSA under specified disasters.107  Upon a Presidential declaration of 
emergency or disaster pursuant to the Stafford Act108 or a Secretarial declaration of public health 
emergency pursuant to the Public Health Service Act,109 Section 1135 authorizes the Secretary of 
HHS to “temporarily waive or modify the application of” certain Medicare, Medicaid and State 
Child Health Insurance Program (SCHIP) requirements to the extent necessary to exempt 
healthcare providers from sanctions when the disaster’s circumstances have left them unable to 
comply with such requirements.110 Sanctions can be waived for the following requirements: 

 
• Conditions of Participation – Conditions of participation or other certification 

requirements for healthcare providers; program participation and similar requirements 
for individual health care providers; and pre-approval requirements; 

• Licensure Requirements – Licensure requirements for physicians and other health care 
professionals that require licensure in the state in which they provide services; 

• EMTALA111 – Sanctions under the Emergency Medical Treatment and Active Labor 
Act (EMTALA) relating to transfer and redirection;112  

• Physician Self-referrals – Sanctions regarding limitations on physician referrals;113 

 
106 Historically, HHS and CMS have announced the issuance of Section 1135 and Section Section 1115 disaster 
waivers on their websites’ media or press release areas. Additionally, affected states will announce the availability 
of waivers and other regulatory relief information on the websites for state officers and entities such as the 
Governor, state health agency, and/or state Medicaid agency. State medical societies and other health professional or 
provider associations may also have waiver and regulatory relief information available. 
107 P.L. 107-188 (2002). 
108  The Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §§ 5121-5206 (the “Stafford 
Act”), was created to “provide an orderly and continuing means of assistance by the Federal Government to State 
and local government in carrying out their responsibilities to alleviate the suffering and damage which result from 
disasters.” 42 U.S.C. § 5121(b). 
109  Section 319(a) of the Public Health Service Act, authorizes the Secretary of HHS to declare a public health 
emergency and “take such action as may be appropriate to respond” to that emergency consistent with existing 
authorities. 42 U.S.C. § 247d.  The Secretary may declare a public health emergency when, after consultation with 
public health officials, he finds that “a disease or disorder presents a public health emergency or a public health 
emergency, including significant outbreaks of infectious diseases or bioterrorist attacks, otherwise exists.” 42 U.S.C. 
§ 247d(a). 
110 42 U.S.C. § 1320b-5(a)(2). 
111  For an in-depth review of EMTALA during emergencies, see EMTALA Compliance in Disaster Circumstances, 
prepared by Troutman Sanders LLP for the Virginia Hospital and Healthcare Association (March 2, 2007).   
112 A waiver or modification of selected EMTALA requirements is only in effect if “such actions are taken in a 
manner that does not discriminate among individuals on the basis of their source of payment or of their ability to 
pay.” 42 U.S.C. § 1320b-5(b). 
113 42 U.S.C. § 1395nn(g). 
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• HIPAA114 – Sanctions and penalties for noncompliance with several provisions of the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA).115  Specifically 
waived requirements/conditions are failures to: (1) obtain a patient’s agreement to 
speak with family members or friends; (2) honor a request to opt out of the facility 
directory; (3) distribute a notice of privacy practices; and (4) provide patients with a 
right to request privacy restrictions or confidential communications;116 and 

• Out-of-Network Payments – Payments to out-of-network health care providers for 
items and services furnished to Medicare Advantage patients.117 

It is important to note that Section 1135 states that deadlines and timetables for performance of 
required activities may only be modified, not waived completely.118  In other words, the 
requirements are not set aside; it is the sanctions for non-compliance that are waived. 

2. Scope and Duration of Section 1135 Waivers 

 The Secretary of HHS can only issue Section 1135 waivers for healthcare services rendered 
during an “emergency period” in an “emergency area.”119 The statute defines “emergency area” 
and “emergency period” as the geographical area and time period (respectively) in which there is 
a Presidential declaration of disaster or emergency under the Stafford Act or a public health 
emergency as declared by the Secretary under the Public Health Service Act.120  The Secretary has 
the discretion to make waivers or modify requirements retroactively to the beginning of the 
emergency period or any subsequent date.121  Section 1135 waivers are not available for local and 
state declared disasters for which there is no Presidential declaration.122   
 
  Section 1135 waivers expire with the termination of the declared disaster, the termination 
of the declared public health emergency, or 60 days from the date the waiver or modification is 
first published.123 If the waiver terminates because the 60-day period has expired, the Secretary 

 
114 42 U.S.C. § 1320d-2.     
115 42 U.S.C. § 1320b-5(b)(5). 
116 A waiver or modification of selected HIPAA requirements is only in effect if “such actions are taken in a manner 
that does not discriminate among individuals on the basis of their source of payment or of their ability to pay.” (42 
U.S.C. § 1320b-5(b)). 
117 Section 1135 requires that the Secretary reconcile payments made on behalf of enrollees in the Medicare 
Advantage program to the “extent possible given the circumstances” to ensure that enrollees do not pay more than if 
they received services from healthcare providers within the network. (42. U.S.C. § 1320b-5(b)).  The Secretary may 
reconcile payments to the Medicare Advantage plan offerer to ensure that the offerer “pays for services for which 
payment is included in the capitation payment it receives under the [Medicare Advantage] plan.”  Id. 
118 42 U.S.C. § 1320b-5(b)(5). 
119 42 U.S.C. § 1320b-5(g). 
120 Id. 
121 42 U.S.C. § 1320b-5(c). 
122 The Technical Advisory Group to HHS on EMTALA issues (“EMTALA TAG”) recommended that Section 1135 
waivers be expanded to provide protections to include declared state, county and city emergencies as well as 
hospital-specific emergencies as determined by Centers for Medicare and Medicaid Services, Office of Inspector 
General (CMS/OIG) on a case-by-case basis. See Report Number Five to the Secretary of the U.S. Department of 
Health and Human Services From the Emergency Medical Treatment and Labor Act Technical Advisory Group, 
November 2-3, 2006 (issued February 6, 2007), available at http://www.cms.hhs.gov/EMTALA103_emtalatag.asp 
(last accessed April 14, 2009) (hereinafter “EMTALA TAG Report”). 
123 42 U.S.C. § 1320b-5(e)(1). 
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may extend it for subsequent 60-day periods.124 Extension of the waiver period by the Secretary 
does not affect the termination of the Section 1135 waiver period if the underlying emergency 
declaration ceases.125  EMTALA requirements waived by Section 1135 are generally limited to 
the 72-hour period commencing with the implementation of a hospital disaster protocol unless the 
waiver arises out of a public health emergency involving a pandemic,126 in which case, the waiver 
terminates as specified generally for Section 1135.  HIPAA requirements waived by Section 1135 
are limited to a 72-hour period commencing with the implementation of a hospital disaster 
protocol; thereafter, the provider must comply with the HIPAA requirements for any patient still 
under the provider’s care.127  

3. Use of Section 1135 Waivers 

 After the Presidential declaration of disaster in Louisiana and surrounding states for 
Hurricane Katrina in August 2005,128 the Secretary of HHS issued a Section 1135 waiver for the 
impacted states, which included waivers for: (1) conditions of participation; (2) physician licensure 
requirements; (3) EMTALA; (4) Medicare Advantage out-of-network providers; and (5) 
HIPAA.129 The waiver specifically noted the 72-hour waiver period for the listed EMTALA and 
HIPAA requirements, and that the waiver was not effective for any action taken that discriminates 
among persons based on their source of payment or ability to pay.130 The text of the August 2005 
waiver announcement did not include a waiver of the physician self-referral limitations (“Stark 
waiver”), as permitted by the statutory language in Section 1135. A supplemental 1135 waiver 
addressing Stark was subsequently issued on September 29, 2005, and made retroactive to the 
dates of the federal disaster declarations for each of the impacted states.131  
 

 
124 42 U.S.C. § 1320b-5(e)(2). 
125 Id. 
126 42 U.S.C. § 1320b-5(b).  The EMTALA TAG Report recommended that the 72-hour limitation be extended to 
allow the waiver to remain in effect until the hospital is no longer in an emergency situation or the government-
declared emergency has been terminated. See EMTALA TAG Report, p. 74. 
127 42 U.S.C. § 1320b-5(b). 
128 See Statement on Federal Emergency Assistance for Louisiana issued by The White House, August 27, 2005, 
available at http://georgewbush-whitehouse.archives.gov/news/releases/2005/08/20050827-1.html (last accessed 
April 14, 2009). 
129 See HHS, Waiver Under Section 1135 of the Social Security Act (September 4, 2005), available at 
http://www.hhs.gov/katrina/ssawaiver.html (last accessed April 14, 2009). 
130 Regarding EMTALA, during the time the waiver was in effect, hospitals were permitted to make otherwise 
prohibited transfers after conducting a medical screening exam so long as the transfer was necessitated by the 
disaster circumstances.  Furthermore, hospitals were permitted to transfer patients prior to conducting a medical 
screening exam so long as such transfer was performed pursuant to a “state emergency preparedness plan.”  If the 
state did not have an emergency preparedness plan which provided guidelines for such redirection, hospitals 
remained responsible for providing medical screening exams to all who came to their emergency departments.   
131 Secretary of Health and Human Services, Supplemental Waiver Under Section 1135 of the Social Security Act 
(September 29, 2005). 
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 The use of Section 1135 waivers has continued in recent years. The Secretary of HHS 
issued Section 1135 waivers in Minnesota132 and North Dakota133 in 2009 and in Indiana134 and 
Iowa135 in 2008 in response to a declaration of disaster and a declaration of public health 
emergency related to wide-spread flooding in those states. The content of the Section 1135 waiver 
issued for Midwest floods is essentially the same as that of the waivers issued during Hurricane 
Katrina, but included the Stark waiver in the initial waiver. 

a. Examples of Requirements Waived/Modified Under Section 1135 
Waivers 

 The statutory language in Section 1135 provides the Secretary with broad authority to 
waive and modify SSA requirements. In reality, the authority has been used very specifically.  
Since the creation of this waiver authority in 2002, the specific requirements that HHS will and 
will not waive or modify have evolved with each new federally declared disaster. These 
refinements are based on the experience and feedback of healthcare providers and agency 
personnel at all levels of government.  HHS has announced the changes through a variety of 
guidance documents, letters, press releases, and question-and-answer documents. Examples of the 
types of waivers and modifications permitted by HHS include:136 
 

• Hospitals – recordkeeping requirements, certification for organ transplants; 

• Inpatient Beds – modifications to expand the number of available beds; 

• Critical Access Hospitals – waiver of classification requirements for critical access 
hospitals, inpatient rehabilitation facilities, long-term care hospitals, psychiatric units; 

• Medicare Billing and Accelerated Payments – relaxing of Medicare requirements including 
the fee-for-service policy and billing, offering accelerated payment options for hospitals 
and other healthcare providers who supply care during a disaster; 

 
132 HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (March 27, 2009) 
available at http://www.cms.hhs.gov/Emergency/Downloads/1135Waiver_Minnesota.pdf (last accessed April 25, 
2009). 
133  HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (March 25, 2009) 
available at http://www.cms.hhs.gov/Emergency/Downloads/1135Waiver_NorthDakota.pdf (last accessed April 25, 
2009). 
134 HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (June 14, 2008) 
available at http://www.cms.hhs.gov/Emergency/Downloads/Indiana1135Waiver.htm (last accessed April 25, 
2009). 
135 HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (June 14, 2008) 
available at http://www.cms.hhs.gov/emergency/downloads/iowa1135waiver.htm (last accessed April 25, 2009). 
136 List adapted from CMS Open Door Forum, Attachment A: Regulatory, Policy and Other Flexibilities 
Made Available for Special Consideration by CMS during Hurricane Katrina, available at 
http://www.cms.hhs.gov/OpenDoorForums/Downloads/031408CMSRequirementsRelaxedwaived.pdf (last accessed 
April 14, 2009) and Texas Medical Association, Hurricane Katrina Government Payor Information Web Page, 
October 12, 2005 Update: State Issues Rules for Filing Katrina Patient Treatment Claims, available at 
http://www.texmed.org/Template.aspx?id=4314 (last accessed April 14, 2009). There are many other examples 
available on the CMS web site at www.cms.hhs.gov. 
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• EMTALA Sanctions – waiving EMTALA sanctions for transferring patients to other 
facilities for assessment, if the original facility is in the area where a public health 
emergency has been declared (other provisions of EMTALA remain in full effect); 

• HIPAA – waiving certain HIPAA privacy requirements so that healthcare providers can 
talk to family members (other provisions of HIPAA remain in full effect); 

• End Stage Renal Disease – providing reimbursement to non-traditional dialysis facilities; 

• Medicare Advantage and Medicare Prescription Drug Plans – modifications allowing the 
use of out-of-network providers, issuing guidance for providing prescription drugs to 
Medicare participants during disasters; 

• Nursing Homes and Skilled Nursing Facilities – modifications addressing the three-day 
prior stay requirement and minimum data set requirements; 

• Physician Self-Referral – waiver of certain sanctions for arrangements that did not meet 
the criteria for exceptions, provided that the arrangements did not lead to patient abuse; 
and 

• Survey and Certification – coordinating with state survey agencies and accrediting 
organizations regarding flexibility to balance patient protections with a disaster’s 
circumstances. 

 
 Healthcare providers should be aware that these waiver examples, and those listed 
elsewhere in this document, are collected from prior HHS decisions. These specific waivers may 
be modified or may not be granted in the future. In late 2008, CMS released its series of Influenza 
Pandemic Emergency Policies as guidance to Financial Intermediaries and Medicare 
Administrative Contractors regarding the Agency’s anticipated payment and operations policies 
during an influenza pandemic.137 These policies are generally consistent with CMS’s policies 
during prior disasters. However, CMS notes that these currently released policies are subject to 
further revision in the future and may or may not be enacted in whole or in part when a pandemic 
disaster is declared. 
 
 It is imperative that hospitals and healthcare providers consult with appropriate federal, 
state and local government agencies now to determine the exact waivers and modifications to be 
granted during an actual disaster.  They should also review with legal counsel who is 
knowledgeable in this area of law, how future waivers can be used by the healthcare provider.   

C. Section 1115 Medicaid Waivers 

1. Overview and Use of Section 1115 Medicaid Waivers in Disasters 

 Generally, Section 1115 authorizes the Secretary to conduct demonstration projects that 
further the goals of Medicaid, Medicare and SCHIP. States must submit proposals outlining their 
intended waivers to CMS for approval before the state implements the waivers.138  The Secretary 

 
137 For a complete listing of the CMS Influenza Pandemic Emergency Policies, see Section 5.C.1, infra. 
138 Evelyn Baumrucker, et al, Hurricane Katrina: Medicaid Issues, Congressional Research Service Report for 
Congress RL33083 (Sept. 15, 2005), p. 13.  Section 1115 demonstration projects have been authorized for a variety 
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of HHS has allowed states to use Section 1115 of the SSA to ease some statutory requirements 
during disaster for persons eligible for Medicaid, Medicare and SCHIP. A Section 1115 disaster 
waiver was used in New York to address the immediate aftermath of September 11.  
 
 Section 1115 waivers were again used to assist states directly impacted by Hurricanes 
Katrina and Rita or those hosting evacuees from the impacted states. CMS’s approval of Section 
1115 demonstration waivers during a disaster indicates the Agency’s past willingness to use this 
as another mechanism for disaster response.  An analysis of these waivers is instructive for 
hospitals and healthcare providers that must seek reimbursement under the Section 1115 disaster 
programs or from uncompensated care pools, if available. 

2. Section 1115 Disaster Relief Medicaid Program: New York City, 9/11/01. 

 In the immediate aftermath of the September 11, 2001, terrorist attacks in New York City, 
the State of New York requested and received approval for a four-month temporary “Disaster 
Relief Medicaid” (DRM) program because the city’s Medicaid computer system was damaged 
during the attacks.139 The DRM program used an abbreviated one-page application form and only 
required applicants to produce one form of identification.140 Enrollment in the DRM program ran 
from late September 2001 through January 30, 2002, and it was the only Medicaid program 
available to New York City residents during that time.141 In total, more than 342,300 New Yorkers 
applied for the program.142 Persons qualifying for the DRM program received temporary 
authorization to access Medicaid services, which included all fee-for-service benefits except 
residential long-term care facilities.143  
 
 In December 2005, Cornell University released an evaluation of the DRM commissioned 
by New York State.144 Expenditures for the DRM totaled approximately $670 million.145  The top 
four categories of expenses were: (1) inpatient services; (2) outpatient services; (3) dental services; 
and (4) pharmacy expenses.146 A summary of the findings reveals that greater than anticipated 
enrollment in the program occurred because of higher income eligibility levels, a streamlined 
enrollment process, significant community-based advertising about the program, and a recent 
federal court ruling that allowed many previously ineligible immigrants to access Medicaid 

 
of issues, including independent living for the elderly and disabled, those living with HIV and AIDS, and consumer 
driven healthcare. Their use in emergencies is a more recent evolution of the program. 
139 Eugene LeCouteur, New York’s Disaster Relief Medicaid: What Happened When it Ended? Commonwealth Fund 
Publication Number 737 (July 2004), p. 1.  CMS approved New York’s Section 1115 disaster waiver for the DRM 
program on December 31, 2002. CMS did not apply the usual Medicaid cost neutrality requirements for the DRM 
program because of the unusual circumstances of the 9/11 attacks, but SCHIP allotment neutrality requirements 
remained in effect. Baumrucker, et al., supra note 146, p. 16. 
140 LeCouteur, supra note 147, p. 1. 
141 Applicants did not have to be directly impacted by the terrorist attacks. Additionally, although the DRM program 
waiver was supposed to provide only four-months of coverage, ultimately the waiver ran through January 2003 to 
allow the state to schedule eligibility re-determination for persons enrolled in the DRM program. Baumrucker, et al., 
supra note 146, p. 16. 
142 LeCouteur, supra note 147, p. 1. 
143 Baumrucker, et al., supra note 146, p. 16. 
144 Disaster Relief Medicaid Evaluation Project (Cornell University, School of Industrial and Labor Relations) 
(Marcia Calicchia, Principal Investigator) (December 2005) (hereinafter “DRM Evaluation Project”). 
145 DRM Evaluation Project, p. 7. 
146 Id. 
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services.147  The report further determined that the DRM placed significant burdens on agency 
staff to process and verify eligibility and exposed the state’s program to potentially more 
fraudulent activities by enrollees and healthcare providers because of the DRM’s presumptive 
eligibility standards and high enrollment numbers.148 Putting the DRM in the larger context of 
disaster response, the authors of the Cornell report concluded that “Medicaid recipients are not 
unique in a disaster, and that [e]mergency healthcare for those who need it should be coordinated 
and funded by the federal government under its emergency management protocols.”149 Federal 
funding would also shield programs from criticisms that “times of disaster result in significant 
violations of [Medicaid] program integrity.”150 
 
 New York ultimately requested that FEMA cover the non-federal share of its Medicaid 
expenditures for the DRM program (approximately 50% of the state’s Medicaid expenditures) 
through FEMA’s public assistance funds.151  FEMA denied the request and the state appealed the 
decision with FEMA.152 
 

3. Section 1115 Disaster Relief Emergency Medicaid Waiver Program: 
Hurricane Katrina   

 On September 15, 2005, CMS announced the availability of a new Disaster Relief 
Emergency Medicare waiver (the “Section 1115 disaster waiver”) demonstration program, to 
“ensure that the Medicaid and (SCHIP) will respond to the health care needs of beneficiaries and 
medical providers affected by Hurricane Katrina.”153 To assist the states directly impacted by the 
hurricane, as well as residents of the impacted states who were evacuated to other jurisdictions, 
CMS created a Section 1115 model waiver template for states to use in applying for the waiver.154 
States with approved program waivers were permitted to submit their full costs (including the state 
share) of providing care under the waiver directly to the federal government.  This allowed the 

 
147 DRM Evaluation Project, p. 6. See also Aliessa v. Novello, 96 N.Y.2d 418 (2001) (exclusion of legal immigrants 
from full Medicaid coverage violated Article XVII of the New York Constitution and the equal protection clause of 
both the New York and U.S. Constitutions). 
148 DRM Evaluation Project, pp. 7-9. 
149 DRM Evaluation Project, p. 9. 
150 Id. 
151 Baumrucker, et al., supra note 146, p. 16. 
152 Id. 
153 CMS, Medicaid Fact Sheet, Disaster Relief Emergency Medicaid Waiver Program: Speeding Access to Care, 
Helping Those in Need (hereinafter “CMS Disaster Relief, Medicaid Fact Sheet”) (September 15, 2005). At the time 
the CMS program was announced, there were Congressional proposals circulating that would have created a 
temporary disaster Medicaid program legislatively.  Although the CMS program was initiated for Hurricane Katrina 
victims, it was later expanded to include Hurricane Rita victims. 
154 The template Section 1115 disaster waiver application was transmitted by CMS to state Medicaid and state 
SCHIP directors in a letter dated September 16, 2005 (CMS SHO # 05-001). The letter included the “Multi-State 
Section 1115 Demonstration Application Template, Medicaid and SCHIP Coverage for Evacuees of Hurricane 
Katrina” (hereinafter “CMS Section Section 1115 disaster waiver Template”) letter and template available at 
http://www.cms.hhs.gov/smdl/downloads/sho091605.pdf (last accessed April 25, 2009). CMS reported that, on 
average, it approved the 1115 waiver requests within 38 days of the state’s application. CMS, A Summary of State 
Reports for Medicaid and the State Children’s Health Insurance Program Hurricane Katrina Section 1115 
Demonstrations (March 2007), p. 2 (hereinafter “CMS, Summary of State Reports”), available at 
http://www.cms.hhs.gov/MedicaidStWaivProgDemoPGI/downloads/Hurricane%20Katrina%20Final%20Summary
%20Report.pdf (last accessed April 14, 2009). 
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states to be “made whole” for the costs they incurred in caring for hurricane victims..155 Initially, 
the Section 1115 disaster waiver applied to persons impacted by Hurricane Katrina, but Hurricane 
Rita survivors were subsequently included. 
 
 Under the Section 1115 disaster waiver program, states can provide evacuees temporary 
eligibility of federal benefits for five months, including those under Medicaid and SCHIP, without 
having to verify the income or employment status of evacuees. Host states were allowed to 
determine evacuee eligibility either through simplified federal eligibility rules or by applying the 
eligibility rules of the evacuee’s home state. All states in the program elected to use the simplified 
eligibility rules. Host states were also given the option of using its own resource test or waiving 
that requirement, as well as waiving cost-sharing requirements.156 Evacuees were given benefits 
in the host state. Providers in host states caring for evacuees were reimbursed at the host states’ 
rates. Host states could grant exceptions to the five-month program period and cover the extended 
coverage periods.157 Displaced persons could apply for evacuee status through January 31, 2006; 
the waiver program ran through June 30, 2006.158 After the waiver period expired, evacuees could 
apply for continued coverage under the host state’s regular Medicaid program. In total, CMS 
approved Section 1115 disaster waivers for 32 states, which enrolled over 118,600 evacuees under 
Medicaid.159 

a. Healthcare Providers 

 The CMS template for the Section 1115 disaster waiver program noted the following 
“Standard Features” regarding healthcare provider reimbursement issues: 

A. Health care providers that furnish medical services in good faith, but who 
cannot comply with normal program requirements because of Hurricane 
Katrina, will be paid for services provided and will be exempt from sanctions 
for noncompliance, unless it is discovered that fraud and abuse occurred.  
B. Crisis services provided to Medicaid and SCHIP patients who have been 
transferred to facilities not certified to participate in the programs will be paid.  
C. Programs will reimburse facilities for providing services to patients in 
alternative settings, e.g., providing dialysis to patients with kidney failure in 
alternative settings.  

 
155 CMS Disaster Relief, Medicaid Fact Sheet, pp. 1, 2. 
156 As per the CMS template Section 1115 disaster waiver application, if a host state decided to use the evacuee’s 
home state eligibility requirements, then it would have to apply the home state’s resource test.  All tests of budget 
and allotment neutrality were waived for the Disaster Relief Emergency Medicaid waiver program. Evelyn P. 
Baumrucker, Medicaid and SCHIP Section 115 Research and Demonstration Waivers (CRS Report to Congress 
RS21056) (March 17, 2006), p. 3. 
157 For example, Texas covered pregnant evacuees until they gave birth and for two months of post-partum care. 
Texas Medical Association, Hurricane Katrina Government Payor Information Web Page, October 12, 2005 
Update: State Issues Rules for Filing Katrina Patient Treatment Claims, available at 
http://www.texmed.org/Template.aspx?id=4314 (last accessed April 14, 2009). 
158 CMS Disaster Relief, Medicaid Fact Sheet, p. 2. 
159 The jurisdictions with approved Disaster Relief Emergency Medicaid waivers were: AL, AZ, AR, CA, DE, DC, 
FL, GA, ID, IN, IA, LA, MD, MA, MN, MS, MT, NV, NC, ND, OH, OR, PA, PR, RI, SC, TN, TX, UT, VA, WI, 
and WY. CMS, Summary of State Reports, Appendix B. Virginia reported enrolling 641 evacuees. Id. 
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D. Normal prior authorization and out-of-network requirements may also be 
waived for enrollees of Medicaid or SCHIP managed care plans.  
E. Normal provider requirements for doctors, nurses, and other health care 
professionals who cross State lines to provide emergency care in stricken areas 
will be waived as long as the provider is licensed in their Home State.160  

b. Uncompensated Care Pools 

 For the 32 jurisdictions participating in the Section 1115 disaster waiver program, CMS 
approved eight uncompensated care pools from eight jurisdictions.161  These pools reimbursed 
healthcare providers in those jurisdictions for their uncompensated costs for “medically necessary 
services and supplies for evacuees” that were not covered through insurance or another relief 
option.  The pools could also be used to provide reimbursement for benefits not covered under 
Medicaid and SCHIP in each state.162 The uncompensated care pools were not included in the 
template Section 1115 disaster waiver program, but were considered on a state-by-state basis.163 
For a healthcare provider to receive approval for an uncompensated care pool, CMS required that 
the state have a high number of evacuees and border or closely border one of the directly affected 
states.164 Healthcare providers submitting claims for reimbursement from the uncompensated care 
pool were generally required to attest that: (1) evacuees had no other healthcare coverage on the 
date services were provided; (2) the healthcare provider either did not or did not expect to receive 
reimbursement for the care from any other source; (3) the care recipient was a Hurricane Katrina 
evacuee from one of the designated eligible counties or parishes; and (4) the services or supplies 
were medically necessary and within the scope of the hurricane response effort.165  

c. Federal Payments for the Section 1115 Disaster Waiver Medicaid 
Program 

 The Deficit Reduction Act of 2005 (DRA) provided $2 billion in federal funds for 
Hurricane Katrina Relief efforts, which included the Section 1115 disaster waiver program.166 
Section 6201 of the DRA provided funding for, among other things: (1) the non-federal share for 
care delivered under a Section 1115 disaster waiver; (2) uncompensated care pool costs; (3) 
reasonable administrative costs related to the prior two items; (4) the non-federal share for medical 
care provided to persons under existing Medicare and SCHIP state plans; and (5) funding to 
improve access to health care in impacted communities, as approved by the Secretary. According 
to a summary report of states’ activities in the Section 1115 disaster waiver program, the most 
costly service categories reported by the states were: (1) inpatient hospital services; (2) physicians; 

 
160 CMS Section 1115 disaster waiver Template, p. 5. 
161 CMS, Summary of State Reports, p. 2. The states with approved uncompensated care pools were: AL, AR, GA, 
LA, MS, SC, TN, and TX. CMS, Summary of State Reports, p. 4. 
162 CMS, Summary of State Reports, p. 2. 
163 CMS, Summary of State Reports, p. 3. 
164Id. 
165 CMS, Summary of State Reports, p. 6. 
166 P.L. 109-171. The DRA was signed into law by President Bush on February 8, 2006. 
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and (3) prescription drugs.167 States also reported significant numbers of claims for nursing 
facilities, dental services, and outpatient hospital services.168  
 
 The HHS Office of Inspector General (HHS-OIG) is conducting audits of the states that 
participated in the Section 1115 disaster Medicaid demonstration projects.  In the four audits 
published as of June 2008, the HHS-OIG requested refunds for some portion of the 
reimbursements made to states under the waiver program.169 Common reasons that HHS-OIG cited 
for denying claims included:  (1) administrative costs not related to the disaster 1115 waiver 
program were made; (2) evacuees did not meet the eligibility requirements; (3) services were 
provided after the five-month program eligibility period; (4) claimed expensed lacked supporting 
documentation; and (5) reporting errors.170 

d. Reactions to the Section 1115 Disaster Waiver Program 

 All states approved to participate in the Section 1115 disaster waiver program were 
required to submit final reports as a condition of participation in the waiver program. CMS 
summarized the states’ experiences and reactions in its report, “A Summary of State Reports for 
Medicaid and the State Children’s Health Insurance Program Hurricane Katrina Section 1115 
Demonstrations.” Several key themes emerged from the states’ feedback and from other sources 
evaluating the program. 
 

• It was problematic fitting a “disaster” program within the confines of a “regular” 
program. 

 
Regular eligibility categories are too narrow in a disaster. A disaster may make a victim 
who was previously ineligible for Medicaid assistance newly eligible. Differences in states 
implementation strategies, as was permitted by CMS, resulted in differences in access to 
care for evacuees. Even though all states used simplified eligibility criteria under the model 
1115 demonstration project, there were differences between the benefits offered by the 
home and host states.171 

 
• There needs to be broader program parameters for a “disaster” program. 

 
Because of potential differences in access to care and delays in implementing the Section 
1115 disaster waiver program, some states noted that a national Medicaid disaster plan is 

 
167 CMS, Summary of State Reports, pp. 7-8. 
168 CMS, Summary of State Reports, p. 8. 
169 The four audits completed as of June 2008 are for DE, DC, MD, and VA. 
170 In March 2008, the OIG issued a draft report to the Virginia Department of Medical Assistance Services auditing 
the state’s claims for reimbursement under the Section Section 1115 disaster waiver program. Virginia was asked to 
refund nearly $73,000 of the approximately $523,000 in reimbursements it had received from CMS. Of the $73,000 
to be refunded, over $63,000 was for administrative costs. Virginia agreed to the refund amount, but reiterated its 
desire to see that future disaster 1115 waiver initiatives make demonstration waiver requirements immediately 
available so that states are notified of necessary eligibility rules and data to fully benefit from the waiver 
demonstration project.  June 12, 2008, Memorandum from Daniel R. Levinson, HHS Inspector General to Kerry 
Weems, Acting Administrator, CMS Regarding Final Report on Medical Assistance Provided by Virginia to 
Hurricane Katrina Evacuees (A-03-07-00211). 
171 CMS, Summary of State Reports, p. 10. 
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needed. Such a plan would have broader parameters than the 1115 model used in 
Katrina.172 The plan should have a longer eligibility period for victims and a longer time 
frame in which providers could submit claims.173 The program should not require 
individual approval for each state, even if it is based on a template application. The delay 
of over a month in the Katrina disaster waiver approval process was too long; evacuees 
needed services and healthcare providers required reimbursement before that time.174 

 
• Uncompensated care pools should be more widely available in a disaster. 

 
Virginia noted, and other states agreed, that there should be greater availability of 
uncompensated care pools because many evacuees did not meet Medicaid or SCHIP 
eligibility requirements.175 The Governor’s Commission on Recovery, Rebuilding & 
Renewal in Mississippi recommended that an uncompensated care pool should cover 
healthcare services for at least two years.176 Reimbursements from the federal 
uncompensated care pool should be defined as uncompensated care provided to any 
individual from a designated disaster area.177 Further, the Commission recommended that 
services provided by all healthcare providers which are not covered in a Medicaid 
beneficiary’s home state should qualify for uncompensated care reimbursement.178 Finally, 
the Mississippi report noted that many hurricane victims and evacuees are likely to fall into 
the uncompensated care pool after their eligibility period ends, especially if they do not 
meet the criteria for eligibility under a regular Medicaid program.179 

 
• The availability of federal funds is imperative. 

 
The funding provided through the DRA was critical to the Section Section 1115 disaster 
waiver program after Katrina. The availability of federal funds in future events will be 
imperative to cover costs if a home state cannot pay its state share for evacuees seen in 
other states or if a host state ultimately has to pay because of uncompensated care. Without 
adequate uncompensated care pools, there is the potential that healthcare providers may 
have to cover the uncompensated portion, that costs are shifted to other payers, and 
ultimately, that healthcare provider reimbursement rates will decrease in the states most 
adversely affected by the disaster. 

D. Unresolved Issues and Action Recommendations 

 With the addition of Section 1135 to the SSA and new use of Section 1115 demonstration 
programs as an emergency response mechanism, it is clear that Congress and HHS have recognized 

 
172 CMS, Summary of State Reports, p. 9. 
173Id. 
174Id. 
175 Virginia final report cited in CMS, Summary of State Reports, p. 11. 
176 Governor’s Commission on Recovery, Rebuilding & Renewal, After Katrina: Building Back Better than Ever. 
(December 31, 2005) (hereinafter “Mississippi Governor’s Commission Report”), p. 134, available at 
http://www.Governorbarbour.com/recovery/links/documents/FinalReport.pdf (last accessed April 14, 2009). 
177 Mississippi Governor’s Commission Report, p. 134. 
178 Id. 
179 Id. 
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the need for some regulatory relief and special reimbursement during disasters. However, the 
actual implementation of these efforts have left many gaps.  Healthcare providers who are 
impacted by a disaster, including those treating evacuees, must know the scope of the waivers and 
when those waivers have been issued. Healthcare providers must also understand that waivers and 
modifications will arise from a variety of federal and state sources that impact areas beyond 
sections 1115 and 1135 (e.g., pharmaceutical prescription and dispensing rules). 
 
 As seen with the Section Section 1115 disaster waiver program, federal and state benefits 
may differ. State programs may make refinements or add on benefits as permitted by federal law 
or guidance. Healthcare providers must be aware of the allowable services and costs when 
operating under a disaster Medicaid waiver program. And, as noted by the state of Mississippi in 
a report regarding the aftermath of Katrina, federal authorities should recognize that “the impact 
of a disaster on healthcare providers will last for many months and should provide [sic] coverage 
for affected individuals for a period of at least 24 months.”180  Most importantly, healthcare 
providers must understand that these federal efforts are not simply going to remove regulatory 
compliance obligations or provide significant amounts of cash. 
 
 Further discussion is needed with CMS and the Virginia Department of Health and DMAS 
officials about providing advance direction for the compliance and payment requirements that will 
be waived, modified, and/or delayed during a declared disaster.  
 
IV. CLAIMS SUBMISSION  

A. Overview  

 Medicare, Medicaid, and private payers have specific eligibility and claims healthcare 
submission requirements that must be met for claims to be processed and paid.  Generally, for 
healthcare providers to receive payment for services rendered, the beneficiary must be eligible to 
receive the services rendered, providers must be eligible for payment for those services, the 
services must be covered by the payer from whom payment is sought, and healthcare providers 
must submit certain information regarding the services rendered.  (See Appendix B for a detailed 
discussion of the basics of Medicare and Medicaid claims submission.) 
 
 Healthcare providers must be familiar with the various claims submission methods to 
ensure continued payment during a disaster.  Failure to follow payers’ claims submission 
procedures inevitably results in delayed payment, or no payment at all.  The consequences of not 
receiving payment for services rendered could be far-reaching and dire for hospitals, their 
employees, patients, and vendors.  This section discusses the importance of continued claims 
submission during a disaster.  

B. Claims Submission during a Disaster 

The operational circumstances resulting from disaster—the likelihood of diminished staff, 
possible disruption of utilities, possible damage to key facilities, and increased claims volume—

 
180 Id. 
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will make it difficult for healthcare providers to meet many of the Medicare requirements, 
including conditions of participation, certification, and proper claims submission procedures.  For 
example, during a pandemic, absenteeism in healthcare facilities is expected to exceed 40%; 
therefore, healthcare providers will need to use their available staff in the most effective and 
efficient manner.  This may result in other health professionals or staff providing certain services 
that CMS specifically requires physicians to provide.  Since Medicare will not pay for services 
unless those services are administered by “qualified” providers, healthcare providers should 
consider working with CMS to create exceptions to these rules during a disaster.   
 
 Healthcare providers are already familiar with the Medicare conditions of participation, 
and they should keep these conditions in mind when preparing for continuity of operations during 
a disaster.  During a disaster, the conditions of participation may be difficult for healthcare 
providers to meet depending on the volume and acuity of the patients.181  Volunteers, out-of-state 
personnel, altered standards of care, including personnel-to-patient ratios and the number of 
patients per room, may impact a hospital’s ability to comply with conditions of participation, and 
thus impact the hospital’s eligibility for payment from Medicare.  Hospitals should consider 
working at the federal and state level to create minimum data sets that can be used during a 
disaster.182   
 
 Additionally, private-pay individuals may not have a payment method available upon 
presentation for care during a disaster.  Depending on the nature of the disaster and the nature of 
the patient’s injury or condition, healthcare providers may not be able to collect co-payments.  To 
the extent possible, healthcare providers should use their best efforts to collect co-payments in a 
timely manner, ideally at the time care is provided, and they should also should collect sufficient 
information to bill for these services.   
 
 Private payers have their own sets of claims submission rules and deadlines.  Private payers 
may require healthcare providers to submit “clean claims,”183 submit claims electronically, or 
submit claims on a specific form.184  Strict adherence to third-party payers’ claims processes will 
be complicated during a disaster when a healthcare provider’s billing staff is limited and claims 
volume is higher than normal.  A variety of other circumstances that hospitals may or may not be 
able to control can be expected as well.   
 
 During a natural disaster, such as a hurricane, electronic claims submission may be 
unavailable because of power outages or interruptions in internet service.  Similarly, a cyber attack 
could impair a healthcare provider’s ability to maintain records, submit electronic claims, and 

 
181 42 C.F.R. § 482.11. 
182 See The California Department of Public Health, California Department of Public Health Standards and 
Guidelines for Healthcare Surge During Emergencies: Volume III: Payers (hereinafter “California  Guidelines”) 
(2008) available at http://bepreparedcalifornia.ca.gov/NR/rdonlyres/57E4038B-EDC7-4C46-81AE-
646F987FC312/0/volume3_Payers_FINAL.pdf (last accessed April 25, 2009). 
183 A “clean claim” is defined in the U.S. Code of Federal Regulations as a claim “that can be processed without 
obtaining additional information from the provider of the service or from a third party. It includes a claim with 
errors originating in a State’s claims system. It does not include a claim from a provider who is under investigation 
for fraud or abuse, or a claim under review for medical necessity.” 42 C.F.R. § 447.45(b). 
184 Code of Virginia § 38.2-3407.15. 
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process checks to pay employees and vendors.  Healthcare providers should evaluate a paper-based 
system to use during such events to ensure continued operations. 

C. Waivers Applicable to Claims Submission Rules and Regulations  

 Federal and state laws, as well as actions by CMS and HHS during past disasters, offer 
some expectation that waivers of regulatory requirements related to claims and coverage issues 
will be available during future disasters.  This subsection reviews some of the federal and state 
mechanisms that healthcare providers can use to waive claim submission requirements. A review 
of waivers granted in past disasters provides examples of possible future waivers, although it is 
difficult to predict entirely whether, and to what extent, such relief will be available.  Healthcare 
providers should not rely on past experience, but instead should check with HHS, CMS, state 
agencies, and private insurers regarding their policies for each disaster event as it occurs.  (For an 
in-depth discussion of the various federal healthcare waivers during a declared disaster, see Section 
IV of this document.)   

1. Federal Authority 

 a. CMS Payment and Operations Policies during a Pandemic 

 In November 2008, CMS issued a series of guidance documents addressing the agency’s 
anticipated payment policies during an influenza pandemic (collectively, “Influenza Pandemic 
Emergency Policies.”).185 While the guidance documents are specifically labeled for pandemic 
influenza, language within the documents notes that their scope applies to “a pandemic or other 
emergenc[ies].”186 The guidance documents are intended for Financial Intermediaries and 
Medicare Administrative Contractors (collectively “contractors”) to prepare them to implement 
CMS’s pandemic policies.  
 
 Contractors must be prepared to implement the CMS pandemic policies within a short time 
of the policies’ release, although they will not be operationally implemented until contractors 

 
185 The CMS pandemic influenza guidance documents are: (1) Influenza Pandemic Emergency – The Medicare 
Program Prepares, MLN Matters Number SE0836 Revised (December 8, 2008), available at 
http://www.cms.hhs.gov/MLNMattersArticles/downloads/SE0836.pdf (last accessed April 14, 2009); (2) CMS 
Manual System Change Request 6164 (Transmittal 402), Influenza Pandemic Emergency – Policies Concerning the 
Medicare Prescription Drug Program (Part D) and Medicare Advantage (Part C) (November 19, 2008), available 
at http://www.cms.hhs.gov/transmittals/downloads/R402OTN.pdf (last accessed April 14, 2009); (3) CMS Manual 
System Change Request 6174 (Transmittal 403), Influenza Pandemic Emergency – Instructions Concerning 
Financial Management Policies (November 19, 2008), available at 
http://www.cms.hhs.gov/transmittals/downloads/R403OTN.pdf (last accessed April 14, 2009); (4) CMS Manual 
System Change Request 6146 (Transmittal 404), Influenza Pandemic Emergency – Medicare Fee-For-Service 
Payment Policies and Billing Instructions (November 19, 2008), available at 
http://www.cms.hhs.gov/transmittals/downloads/R404OTN.pdf (last accessed April 14, 2009); and (5) CMS Manual 
System Change Request 6209 (Transmittal 411), Influenza Pandemic Emergency – Additional Instructions 
Concerning Financial Management Policies (December 5, 2008), available at 
http://www.cms.hhs.gov/transmittals/downloads/R411OTN.pdf (last accessed April 14, 2009). 
186 CMS Influenza Pandemic Emergency – The Medicare Program Prepares, MLN Matters Number SE0836 
Revised (December 8, 2008). 
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receive notice of disaster from CMS and instructions to implement the disaster policies.187 Upon 
receiving such notice, contractors must implement the policies within two (2) business days of 
receiving the notice.188 CMS’ will make a decision to implement its pandemic influenza policies 
if all of the following three conditions are met:  
 

1.  The President declares a disaster under the National Emergencies Act189 or the Stafford 
Act; and 

 
2.  The Secretary of the HHS declares that a public health emergency exists under section 

319 of the Public Health Service Act; and 
 

3.  The Secretary elects to waive one or more requirements of Title XVIII of the Social 
Security Act pursuant to Section 1135 of that Act. 

 
Contractors must be prepared to cease implementation of the pandemic policies within two 
business days of receiving from CMS notice to terminate.190 
 
 CMS will notify contractors when to begin communicating with healthcare providers about 
the emergency pandemic influenza policies. The currently released guidance documents are not 
clear as to whether communications with healthcare providers would commence in advance of a 
notice from CMS to contractors to implement the emergency policies. However, CMS’ guidance 
documents Outline, in question and answer format, the emergency pandemic influenza policies in 
the following areas:191 
 

• Medicare prescription drug program (Part D) 
• Medicare Advantage (Part C) 
• Financial management 
• Program integrity 
• General payment policies 
• General billing procedures 
• Drugs and vaccines under Part B 
• Laboratory and other diagnostic services 
• Ambulance services 
• Durable medical equipment, prosthetics, orthotics, and supplies 
• Mental health counseling 
• Hospital services – general 
• Hospital services – acute care 

 
187 The same preparedness and operational implementation requirements are listed in CMS Manual System Change 
Request Numbers 6164, 6174, 6146, and 6209. 
188 The same two-day operational implementation requirement is contained in CMS Manual System Change Request 
Numbers 6164, 6174, 6146, and 6209. 
189 50 U.S.C. §§ 1601-1651. 
190 The same two-day termination requirement is contained in CMS Manual System Change Request Numbers 6164, 
6174, 6146, and 6209. 
191 Policies in these topics areas are specified in CMS Manual System Change Request Numbers 6164, 6174, 6146, 
and 6209. 
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• Hospital services – EMTALA 
• Hospital services – critical access hospitals (CAH) 
• Skilled nursing facility (SNF) services 
• Home health services 
• Medicare FFS administration 

 
 The guidance documents cover a number of issues important to healthcare providers, but 
the list of question-and-answers is by no means comprehensive.  Further, all of the guidance 
documents note that CMS may change these policies over time, and the agency ultimately may 
decide not to implement some or all of the policies during a pandemic.192 Providers should check 
with their Medicare contractor and review the CMS pandemic influenza web page for updates to 
the policies.193 
 

 b. Claims Certification 

 During a disaster, it may be difficult to comply with the paperwork and time limits set for 
physician certification and recertification of medical necessity.  The Act (SSA) has an exception 
to the requirement for written request and certification when the Secretary of HHS finds it 
impracticable to request and certify payment.194  Delayed certification and recertification materials 
must contain a written explanation for the delay. 195  Hospitals and other healthcare providers 
should supplement their Continuity of Operations Plan to provide for this documentation 
 

 c. Electronic Claims Submission 

 Payer requirements for electronic claims submission may be difficult for healthcare 
providers to meet during a pandemic where knowledgeable billing staff are unable to work because 
they are sick or caring for sick family members.  The Secretary of HHS can waive Medicare 
requirements for electronic claims submission as he finds appropriate.196   
 

The Secretary of HHS has delegated to CMS the authority granted in the Administrative 
Simplification Compliance Act to issue waivers of electronic billing requirements, thereby 
allowing healthcare providers to substitute paper claims under certain circumstances.197  The 
waiver applies in the following situations:  

    
1. Situations where a provider can demonstrate that the applicable adopted HIPAA claim 

standard does not permit submission of a particular type of claim electronically; 

 
192 This qualification is contained in each CMS Manual System Change Request Numbers 6164, 6174, 6146, and 
6209. 
193 The CMS pandemic influenza web page is at http://www.cms.hhs.gov/Emergency/10_PandemicFlu.asp (last 
accessed April 14, 2009). 
194 42 U.S.C. § 1395n. 
195 Id. 
196 42 U.S.C. § 1395y(h)(1)(B).  
197 CMS, Medicare Claims Processing Manual (Pub. 100-04), Chapter 24 “General EDI and EDI Support 
Requirements, Electronic Claims and Coordination of Benefits Requirements, Mandatory Electronic Filing of 
Medicare Claims,” Section 90.3) available at http://www.cms.hhs.gov/manuals/downloads/clm104c24.pdf (last 
accessed April 25, 2009).  
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2. Disability of all members of a healthcare provider’s staff prevents use of a computer 
for electronic submission of claims; or 

3. Other rare situations that cannot be anticipated by CMS where a healthcare provider 
can establish that because of conditions outside of its control, it would be against equity 
and good conscience for CMS to enforce the requirement. 

 
Healthcare providers must send a written request to their Medicare contractor to obtain this 
waiver.198  Providers should supplement their continuity of operations plan to provide a 
mechanism for getting this documentation in place when needed.   
 

 d. Claims Coding 

 After Hurricane Katrina, CMS created new conditions and modifier codes for healthcare 
providers to use during a disaster for disaster-related claims.  The condition code “DR” identifies 
claims “that are or may be impacted by specific payer policies related to a national or regional 
disaster.”199 The modifier code “CR” indicates “a specific Part B service that may be impacted by 
policy related to the disaster.”200  For physicians billing their local carriers, the CR modifier should 
be used.201  For hospital billing, either code may be used.202  Healthcare providers should become 
familiar with these codes and their applicability now, and staff should be educated about how to 
use the codes during a disaster to ensure the healthcare provider’s reimbursement for services 
rendered.203   
 
 CMS also created a set of “External Codes” (“E codes”) that coding professionals can use 
to code healthcare services and identify the cause of injury to the patient during disaster.  “E codes” 
are appropriate for use in the following situations:204  

• Accidents due to natural and environmental factors; 
• Poisoning and adverse effects of drugs, medicinal substances, and biologicals; 
• Transport accidents; 
• Accidental falls; 
• Accidents caused by fire and flames; 
• Late effects of accidents, assaults, or self injury; 

 
198 This waiver application is available through the CMS website at 
http://www.cms.hhs.gov/ElectronicBillingEDITrans/07_ASCAWaiver.asp (last accessed April 14, 2009). 
199 CMS Pub 100-20 Transmittal 181 (September 23, 2005), available at http://www.nubc.org/R1810TN.pdf, (last 
accessed April 14, 2009). See California Guidelines, p. 42.   
200 Id. 
201 Id.   
202 Id. 
203 Id. See also CMS. ICD-9-CM Official Guidelines for Coding and Reporting (April 1, 2005). 
204 CMS, ICD-9-CM Official Guidelines for Coding and Reporting (April 1, 2005) available at 
http://www.cdc.gov/nchs/data/icd9/icdguide.pdf (last accessed April 25, 2009). See also American Hospital 
Association et al., ICD-9-CM Coding Advice for Healthcare Encounters in the Hurricane 
Aftermath (undated) available at www.ahacentraloffice.com/ahacentraloffice/images/Katrina_coding%20advice.pdf 
(last accessed April 14, 2009). 
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• Assaults or purposely inflicted injury; or 
• Suicide or self inflicted injury.205 
 

The codes should not be used for “encounters to treat the medical conditions of the individuals 
affected by an emergency when no injury, adverse effect or poisoning is involved.”206  Multiple E 
codes may be used to explain the cause of the injury. It is not clear whether the new modifier, the 
condition code, or the E codes would apply to a pandemic; further clarification from CMS is 
needed on this point.  Healthcare providers and coding professionals should understand when and 
how to use these disaster-related codes to ensure timely and proper reimbursement.   

2. Virginia Authority 

Virginia Medicaid does not have specific provisions that address the waiver or suspension 
of claims submission laws and regulations during a disaster.  In Virginia’s Emergency Services 
and Disaster Law, however, there are provisions that allow the Governor to act to protect the safety 
of the citizens of the commonwealth during a disaster.207  The Governor is designated as the 
Director of Emergency Management for the Commonwealth. In that role, the Governor is charged 
with taking such actions as necessary to promote and coordinate state and local emergency services 
activities that relate to the safety and welfare of the state during natural or man-made disasters.208  
The Governor’s disaster powers and duties include:  

 
• To proclaim and publish such rules and regulations, and to issue such orders as may, in 

his judgment, be necessary to accomplish the purposes of this chapter including, but 
not limited to, such measures as are in his judgment required to control, restrict, allocate 
or regulate the use, sale, production and distribution of food, fuel, clothing and other 
commodities, materials, goods, services, and resources under any state or federal 
emergency services programs;   

 
• To adopt and implement the Commonwealth of Virginia Emergency Operations Plan, 

which provides for state-level emergency operations in response to any type of disaster 
affecting Virginia and that provides the needed framework within which more detailed 
emergency plans and procedures can be developed and maintained by state agencies, 
local governments and other organization; and209 

 
• To issue executive orders declaring a state of emergency addressing exceptional 

circumstances that exist relating to an order of quarantine or an order of isolation issued 
by the state health commissioner for a communicable disease of public health threat 
.210  

 

 
205 ICD-9-CM Official Guidelines, p. 58. 
206 See California Guidelines, p. 42.  
207 Code of Virginia § 44-146.17. 
208 Id. 
209 Id. 
210 Id. The State Health Commissioner is authorized to issue quarantine orders for affected areas of the state pursuant 
to Code of Virginia § 32.1-48.05, et seq.  



 
 

 49 

Through the broad powers granted by Virginia’s emergency laws, the Governor may 
suspend various state regulations, including those related to claims submission, to allow hospitals 
and other healthcare providers to continue to submit claims and receive payments during a disaster.   

3. Claims Submission during Recent Disasters 

 During Hurricane Katrina, CMS relaxed certain standards and regulations to ensure that 
evacuees had continued access to healthcare.211  For example, documentation requirements were 
waived and CMS established a “presumption of eligibility” for Katrina evacuees.212  Pre-
authorization requirements were relaxed or waived, and HHS permitted Medicare Advantage 
enrollees to obtain out of network health services in a disaster.  CMS deemed it acceptable for 
plans to implement a liberal service authorization policy.213   
 
 Additionally, CMS paid healthcare providers who furnished services in good faith, but 
were unable to comply with the “normal program requirements because of Hurricane Katrina.”214  
These healthcare providers were exempt from sanctions for noncompliance barring abuse or 
fraud.215  EMTALA sanctions were waived for transferring patients to other facilities, and the 
licensing requirements for physicians, nurses, and other healthcare professionals from other states 
who provided services in the affected states were waived as long as the healthcare provider was 
licensed in his or her home state.216   
 
 Private payers also relaxed certain policies and standards during Katrina to ensure 
continued coverage for their beneficiaries.  Private plans suspended their authorization and pre-
certification and referral requirements for hospital admissions and some even “deemed all 
physicians caring for affected members as in-network providers regardless of their actual 
status.”217   

D. Unresolved Issues and Action Recommendations 

 Healthcare providers should plan now for ways to streamline the Medicare, Medicaid and 
private payer claims submission processes and to ensure they are prepared to respond to a “claims 
surge” resulting from a healthcare surge during and after a disaster.  While healthcare providers 
cannot control many of the consequences a disaster may have on continuity of operations and the 
claims process, they should focus on those things over which they have some control.  

 
211 See John O. Agwunobi, MD, MBA, MPH, Assistant Secretary for Health, Dept. of Health and Human Services, 
Testimony on Hospital Disaster Preparedness: Past, Present, and Future before the Subcommittee on Oversight and 
Investigations Committee on Energy and Commerce, United States House of Representatives (January 26, 2006),  
available at http://www.hhs.gov/asl/testify/t060126.html (last accessed April 14, 2009). See also Elizabeth Weeks, 
After the Catastrophe: Disaster Relief for Hospitals, N.C. Law Review, Vol. 85, p. 262 (2006). 
212 Texas Medical Association, “Hurricane Katrina Government Payer Information,” September 9, 2005 Update 
available at http://www.texmed.org/Template.aspx?id=4314 (last accessed April 25, 2009). 
213 California Guidelines, p. 26.   
214 Texas Medical Association, “Hurricane Katrina Government Payer Information,” October 12, 2005 Update 
available at http://www.texmed.org/Template.aspx?id=4314 (last accessed April 25, 2009). 
215 Id. 
216 Id.   
217 Weeks, supra note 2, p. 263.  
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Additionally, healthcare providers should consider approaching federal and state agencies to 
develop abbreviated claims submission processes for disaster situations. 

 
• Review options and create a plan for handling claims in disasters 

 
 The California Department of Health created instructive guidelines for use in planning for 
healthcare surge during disasters. These guidelines identify the following areas healthcare 
providers should consider in planning for continued and effective claims submission and payment 
during a disaster: 
 

• Data elements for charge capture and billing; 
• Claims policies – timely filing and periodic billing; 
• Determination of medical necessity;  
• Health plan’s utilization management and discharge planning protocols; 
• Authorization procedures;  
• Health plan’s medical policies; 
• Eligibility verifications; 
• Benefits determinations; 
• Collection of co-payments; 
• For cause termination provisions; and  
• Amendments to contract language that relieve parties from certain obligations not 

critical to patient care during a healthcare surge, including claims submission and 
billing requirements.218 

 
 The California guidelines have specific recommendations for streamlining the billing 
process by using minimum required data elements for billing that are derived from the Uniform 
Billing Form 04 and CMS 1500 forms.219  These recommendations provide a good starting point 
for a healthcare provider's plan for maintaining economic viability during a disaster.   
 

• Review staffing and training needs for administrative and billing staff during disasters. 
 Continuity of operation planners should determine the number of administrative and billing 
staff needed during a surge to ensure there are adequate numbers of staff qualified to process 
claims.  Staff training on the use of national code modifiers should be done in advance, and 

 
218  California Guidelines, pp. 12-16.  The California Guidelines also recommend creating a minimum data list for 
charge capture that enable facilities to bill for services, receive payment, and maintain cash flow and continuity 
during a surge.  Id. at 39.  Specifically, the Guidelines suggest the following minimum data list for charge capture 
from the Guidelines: patient name; medical record number; date of service; capture units/dose/quantity; department 
services provided in; service description; disaster incident number; and work related injury.  Id. at 39-40.  The issue 
of whether an injury is “work-related” is complex and will be especially difficult to determine during a pandemic if 
an employee contracts pandemic influenza at work.  This issue is beyond the scope of this paper but must not be 
ignored in planning to respond to emergencies. 
219  Id. at 40-41.  See also Appendix A.   
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periodically reinforced, to ensure that staff can proficiently use the codes during a disaster for a 
healthcare provider to achieve complete economic return for services.220 

 
• Review payment agreements addressing continuation of payments and claims 

submission processes.  
 Healthcare providers should designate individuals to assess the various payment 
agreements with payers and determine whether there are provisions that address continuation of 
payments or modified claims submission processes to use during declared disasters.  Where the 
agreements are silent on these issues, healthcare providers should work with payers, both private 
and public, to amend agreements and develop provisions that will help maintain continuity of 
operations during a disaster.  Implementing these provisions now will help healthcare providers to 
maintain a steady revenue stream and continue operations during a disaster.   

 
• Create minimum data sets of essential claims elements for use in a disaster. 

 Timely claims submission may become problematic for healthcare providers during a 
prolonged disaster, especially if staff absenteeism is high.  Healthcare providers should review and 
evaluate the provisions of their contracts with private payers to determine whether the contracts 
contain provisions that allow for streamlined claims submission during disasters or a pandemic.  If 
these contracts do not contain such provisions, healthcare providers should work with private 
payers to create a minimum data set of essential elements for claims submission and to streamline 
the claims process during a pandemic or other disaster.  These provisions should be included in 
the payer contracts and should have clear terms regarding when the provisions are triggered and 
when they end.   
 
 Appendix D contains a glossary of Essential Healthcare Financing Terms that may be 
useful.221  
 

V. PROMPT PAYMENT OF CLAIMS 

A. Overview 

Ensuring payment from third party payers during a disaster is key to continued operations 
and financial sustainability for a healthcare provider.  Both federal and state laws and regulations 
govern the manner and timing in which payers must pay healthcare providers or beneficiaries for 
properly submitted claims.  These laws and regulations are often referred to as the “prompt 
payment” rules. (See Appendix C for a detailed discussion of the basics of federal and state prompt 
payment laws.) 

 
220 See CMS, ICD-9-CM Official Guidelines for Coding and Reporting, effective April 1, 2005, for detailed 
information regarding using national modifier codes during disasters.  See also AAHIM, ICD-9-CM Coding Advice 
for Healthcare Encounters in the Hurricane Aftermath, available at http://www.aahim.org/education.html (last 
accessed April 14, 2009). 
221 Healthcare Financial Management Association, Glossary of Essential Healthcare Financing Terms and 
Calculations, available at http://www.hfma.org/NR/rdonlyres/CBE63921-66B9-4D7F-9D13-
D6DD5D4301FF/0/Report_5_glossary.pdf (last accessed May 8, 2009). 
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If payers fail to comply with prompt payment rules during a pandemic or disaster, the 

revenue streams of healthcare providers could be seriously diminished, creating a host of problems 
for healthcare providers, their vendors, employees, and, above all, patients.  A healthcare 
provider’s ability to continue to provide services depends on whether or not it is being paid for the 
services that the healthcare provider has rendered.  During a disaster, payers may find it difficult 
to comply with the prompt payment rules and regulations.  Therefore, it is incumbent upon 
healthcare providers to plan now and to work with payers to ensure continued payment during 
disasters.  

B. Prompt Payment Issues during  Disaster 

 Failure to receive timely payments for services during a disaster may result in a healthcare 
provider’s inability to continue operations.  This would significantly degrade the overall ability of 
the community to effectively respond to the disaster.  If payers do not make timely payments, 
healthcare providers may not be able to pay employees, purchase supplies or maintain even basic 
operations.   
 
 Many healthcare providers receive electronic payments from payers.  During a non-
traditional disaster, such as a cyber-attack, or a more traditional disaster that results in a power 
outage, the electronic payment process may be inoperable or inaccessible for a prolonged period 
of time.  Healthcare providers should discuss and pre-plan for alternative mechanisms to receive 
and make payments during a disaster. 
 
 Payers may experience a high rate of absenteeism related to staff illness or inability to 
travel to work for a variety of other reasons, such as a disaster.  This may result in delayed 
processing of payments.  CMS states in its guidance “Influenza Pandemic Emergency 
Preparedness – Medicare Fee-For-Service Payment Policies and Billing Instructions” that the 
Agency requires every enrolled Medicare healthcare provider to have a continuity of operations  
plan to “ensure that operations are not materially disrupted so that providers and beneficiaries 
continue to be served,” and CMS reviews and approves each of these continuity of operations 
plans.222 CMS also states that it has an Agency-wide continuity of operations plan that includes 
contingency plans should one of its contractors be unable to maintain operations, although the 
Agency does not elaborate on the plans, citing security concerns.223  However, it is very unclear 
the extent to which any of these plans have been operationalized.  Healthcare providers should 
initiate discussions with payers to address these issues.  Healthcare providers should also consider 
working with state and national associations to develop and propose legislation that will address 
prompt payment of claims during a disaster.   

C. Unresolved Issues and Action Recommendations 

• Discuss prompt payment issues with CMS and other payers. 

 
222 CMS Manual System Change Request 6146 (Transmittal 404), Influenza Pandemic Emergency – Medicare Fee-
For-Service Payment Policies and Billing Instructions, Attachment B, Item 51 (November 19, 2008), available at 
http://www.cms.hhs.gov/transmittals/downloads/R404OTN.pdf (last accessed December 29, 2008). 
223 Id. 
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 There are no specific provisions in federal law that permit the Secretary of HHS to suspend 
the prompt payment requirements during a declared disaster.  The Governor of Virginia has broad 
powers under Title 44 to suspend the state’s prompt payment regulations.  Delays in payment 
during a disaster could have a devastating effect on a healthcare provider’s financial sustainability; 
therefore, healthcare providers should work with CMS and other payers to ensure that payments 
will continue to be promptly made during disasters.   
 

• Review payment agreements addressing prompt and continued payment in disasters. 
 Healthcare providers should plan for delays in payments during a disaster and should assess 
whether payer agreements contain provisions addressing prompt payment and continuation of 
payment during a disaster.  Depending on the language of those agreements, healthcare providers 
may want to negotiate, with their payers, continued and prompt payment provisions for disaster 
situations.   
 

• Review options and create a plan if payments cease or are delayed. 
 The following options should be considered by healthcare providers in planning for 
financial sustainability during a disaster in the event payments from payers cease, or are delayed:  
 

• Determine the amount of “cash-on-hand” the healthcare provider has and how long 
operations can be sustained on these existing resources; 

• Identify additional sources of income and how they can be used to sustain operations during 
a disaster;  

• Calculate operating costs for 12 months to determine how much revenue is required to 
continue to operate and pay vendors and employees.224 This information is especially 
important for prolonged disasters like a pandemic. 

 
In addition to the items listed above, healthcare providers should become familiar with the 
processes for receiving advanced and accelerated payments from CMS (discussed in Section VII), 
should evaluate their insurance policies to determine whether and to what extent they can rely on 
these policies for income and financial support (discussed in Section VIII), and should become 
familiar with other additional federal or state funding opportunities (discussed in Sections II and 
IV).  The staff responsible for seeking these waivers should be well-versed on how to obtain them. 
 
VI. ACCELERATED PAYMENT AND ADVANCE PAYMENT 

FROM MEDICARE 

A. Overview 

 As discussed in Section IV, CMS has the ability to relax or waive certain billing and claims 
submission requirements to help healthcare providers impacted by a disaster.  CMS can 

 
224 See Finance Planning & Assessment Tool: A Healthcare Guide for Pandemic Flu Planning – Planning Today for 
a Pandemic Tomorrow, New Jersey Hospital Association Preliminary Release (April 2008).   
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supplement the relaxation or waiver of requirements through the use of advanced or accelerated 
payments.  CMS made such payments available to help impacted healthcare providers obtain 
prompt payment after such major disasters as September 11th, Hurricanes Katrina and Rita, the 
Southern California wildfires in November 2007, and the flooding in the Midwest in the summer 
of 2008.  In the CMS Influenza Pandemic Emergency Policies, the Agency acknowledges that 
accelerated payments and advanced payments may be used as mechanisms to manage provider 
payments, so long as a healthcare provider is “still rendering some services or who are taking steps 
to be able to render services again.”225 CMS’s pandemic policies further seem to suggest that 
contractors will not have significant flexibility in easing the many procedures required to process 
and approve accelerated payments and advanced payments.226 CMS notes that while it is the 
Agency’s “intent to provide expeditious customer service on accelerated payments or advanced 
payments,” its primary concern is to determine whether a healthcare provider will remain or will 
quickly regain viability to generate billings which will repay the accelerated payment or advanced 
payment.227 
 

As part of their preparedness efforts, healthcare providers should understand the policies 
and regulations governing, the mechanisms for seeking and the ultimate impact of obtaining these 
types of payment.  While related, accelerated payments and advanced payments differ. Therefore, 
they are discussed separately below. 

B. Accelerated Payments 

 The Medicare accelerated payment provisions allow Part A healthcare providers to receive 
payment for services after the services have been provided but before the healthcare provider 
submits a claim to CMS.228  Generally, a healthcare provider who requests accelerated payment 
may receive such payment if “the provider has experienced financial difficulties due to a delay by 
the intermediary in making payments or in exceptional situations, in which the provider has 
experienced a temporary delay in preparing and submitting bills to the intermediary beyond its 
normal billing cycle.”229  Both CMS and the fiscal intermediary (FI) must approve the accelerated 
payment.230  The amount of the payment is a percentage of the net reimbursement for unbilled or 
unpaid covered services.231  To the extent that the accelerated payment is an overpayment, the FI 

 
225 CMS Manual System Change Request 6174 (Transmittal 403), Influenza Pandemic Emergency – Instructions 
Concerning Financial Management Policies, Attachment B, Item 2 (November 19, 2008), available at 
http://www.cms.hhs.gov/transmittals/downloads/R403OTN.pdf (last accessed April 14, 2009). 
226 CMS Manual System Change Request 6209 (Transmittal 411), Influenza Pandemic Emergency – Additional 
Instructions Concerning Financial Management Policies, Attachment B, Items 1 and 4 (December 5, 2008), 
available at http://www.cms.hhs.gov/transmittals/downloads/R411OTN.pdf (last accessed April 14, 2009). 
227 CMS Manual System Change Request 6209 (Transmittal 411), Attachment B, Item 1. 
228 Healthcare providers who participate in Medicare Part A are eligible for accelerated payment under certain 
circumstances.  To the extent that these Part A providers also render services covered by Part B, the provider may 
receive accelerated payment for the Part B services.  See 42 C.F.R. § 413.64(g). 
229 42 C.F.R. § 413.64(g). See also Medicare Financial Management Manual, CMS Pub. 100-06, Ch. 3, § 150 
Accelerated Payments (the “FI Manual”); the Provider Reimbursement Manual, CMS Pub. 15, Part 1, Ch. 24, 
§ 2412 Accelerated Payments (the “Provider Manual”); the Financial Management Manual requirements pertain to 
the FI only.  As its name implies, the Provider Reimbursement Manual contains requirements for providers. 
230 Id.  The FI Manual requires the FI and the “appropriate regional office” to approve payment  while the Provider 
Manual states the FI and CMS must approve the payment.  CMS should clarify this apparent inconsistency and the 
process for approving applications for accelerated payment. 
231 Id.   
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may recoup the excess as the healthcare provider’s bills are processed or by direct payment from 
the provider.232   
 
 There are three situations that may justify accelerated payment:  
 

1. A delay in payment by the FI for covered services rendered to beneficiaries 
whereby the delay has caused financial difficulties for the healthcare provider;  
 
2. Highly exceptional situations where a healthcare provider has incurred a temporary 
delay in its bill processing beyond the healthcare provider’s normal billing cycle; or  
 
3. Highly exceptional situations where CMS deems an accelerated payment is 
appropriate.233  

 
 Once one of the three “justifying” situations occurs, providers must meet all of the 
following five conditions to be eligible for accelerated payment: 
 

1. A shortage of cash exists whereby the healthcare provider cannot meet the current 
financial obligations;  

2. The impaired cash position described above is due to abnormal delays in claims 
processing and/or payment by the FI.  However, requests for accelerated payments 
based on isolated temporary healthcare provider billing delays may also be 
approved where the delay is for a period of time beyond the healthcare provider’s 
normal billing cycle.  In this instance, the healthcare provider must assure and 
demonstrate that the causes of its billing delays are being corrected and are not 
chronic; 

3. The healthcare provider’s impaired cash position would not be alleviated by 
receipts anticipated within 30 days which would enable the healthcare provider to 
meet current financial obligations; 

4. The basis for financial difficulty is due to a lag in Medicare billing and/or payments 
and not to other third-party payers or private patients; and 

5. The FI is assured that recovery of the payment can be accomplished according to 
the instructions set forth in the manual.234 

 Using a CMS approved form,235 healthcare providers must submit the required information 
that will allow the FI to calculate the accelerated payment if the request is approved.236 To compile 
this required information, the healthcare provider will have to undertake some financial diligence 

 
232 Id.  
233 Financial Manual § 150; Provider Manual § 2412. 
234 Financial Manual § 150.1; Provider Manual § 2412.1. 
235 Financial Manual § 150, Exhibit 1; Provider Manual §§ 2412 and 2412.2. 
236 Provider Manual § 2412.2.  The FI calculates accelerated payment according to the following formula: amount of 
interim reimbursement for unbilled and unpaid claims minus the deductibles and coinsurance amounts times 70%. 
Financial Manual § 150.2. 
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and calculation.  Healthcare providers are well advised to create policies and procedures now to 
govern the collection and evaluation of this information during a disaster.  Doing so will make 
sure that they are not left trying to locate needed information in the midst of a disaster when time 
is of the essence and resources may be scarce.    
 
 One condition noticeably absent from the accelerated payment regulation and manuals is 
how often a healthcare provider may request accelerated payment.  These materials suggest that 
accelerated payments are reserved for unique circumstances and cannot be used routinely.237  Even 
so, there is no stated limit on the number of times a healthcare provider may request or receive 
accelerated payment or how consecutive payment requests are handled.  If the request is based on 
delays at the healthcare provider, it is unclear if the healthcare provider must first submit clean 
claims information supporting the first accelerated payment made before it submits an application 
for the next accelerated payment. If it is the case that supporting clean claims must be submitted 
before CMS/FI will make subsequent advance payments to a healthcare provider, this would have 
significant impacts on that healthcare provider’s ability to use the accelerated payment mechanism 
to maintain financial sustainability during a prolonged event such as a pandemic.  Healthcare 
providers should seek clarification from CMS on how frequently they can use the accelerated 
payment process during a disaster and how consecutive accelerated payments will impact the 
recoupment requirements.   
 
 Once the FI approves the application and pays the healthcare provider, the FI must attempt 
to recover the accelerated payment within 90 days after payment is issued.238  The FI recoups 
100% of accelerated payments based on a delay in the billing process by withholding the amount 
“against the provider’s bills … and other monies due after the date of issuance of the accelerated 
payment.”239  Any additional amounts are recovered by direct payment within 90 days of the 
accelerated payment.240  Payments necessitated by “abnormal delays in claims processing” or 
payment by the FI are recouped based on a schedule “to coincide with the improvement in the FI’s 
billing process.”241  Recoupment must be completed within 90 days of the FI processing the 
healthcare provider’s claim.  Recoupment under these circumstances should not impair the 
healthcare provider’s cash position.242 
 
 Accelerated payments that are not completely recovered either 90 days after the payment 
is issued or 90 days after the FI begins processing claims are delinquent.243  The FI sends a demand 
letter for delinquent payments stating that “100 percent recoupment by withhold” is in effect until 
the debt is paid in full or other arrangements are made.”244  The demand letter must also include 

 
237 42 C.F.R. § 413.64(g); Provider Manual § 2412; Financial Manual § 150. 
238 Financial Manual § 150.4; Provider Manual § 2412.4. 
239 Financial Manual § 150.4. 
240 Id. 
241 Id. 
242 Id. 
243 Id. 
244 Id. 
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the “intent to refer” language necessary to refer the debt to the Treasury Department.245  Interest 
accrues starting on the 31st day after the demand letter.246  
 
 Because accelerated payments allow the FI to pay healthcare providers for claims not yet 
submitted, the recoupment process for accelerated payments, as evidenced by the discussion 
above, is much more stringent than the recoupment process for advance payment.  Healthcare 
providers must understand the recoupment process before applying for accelerated payment.  If 
for any reason, the healthcare provider does not think that recoupment is possible or if the 
recoupment will further impair the healthcare provider’s financial sustainability, it should not seek 
accelerated payment. 

1. Application to Traditional and Non-Traditional Disasters 

 Part A healthcare providers may find accelerated payments attractive in extraordinary 
circumstances because they allow FIs to pay healthcare providers for services before the healthcare 
provider submits a claim.  CMS and FIs are relatively experienced in handling accelerated 
payments during and after traditional disasters; however, they have little experience with handling 
the volume of expected accelerated payment requests during a large-scale, non-traditional disaster 
such as a pandemic.  It is, therefore, important for healthcare providers to identify the potential 
trouble areas in the accelerated payment system and work with CMS to address these issues now. 
 
 Any one of the three justifying events for accelerated payment may be present during a 
non-traditional disaster, such as a pandemic.  For example, a delay in payment by the FI for covered 
services is expected to occur during a pandemic because of foreseeable staffing shortages.  During 
a pandemic, all businesses, including the FI, should expect an absenteeism rate of 30-40%.  With 
such high levels of absenteeism, the FI’s ability to timely process claims will be impaired.  
Likewise, a temporary delay in the provider’s bill processing is expected to occur during a 
pandemic for multiple reasons, including high absenteeism, documentation issues or Internet 
connectivity problems.  Finally, CMS may deem accelerated payments appropriate during a 
pandemic in light of the significant problems that a pandemic will present for FIs and healthcare 
providers alike.   
 
 While at least one of these three situations justifying accelerated payment will likely exist 
during a large-scale prolonged disaster, healthcare providers may have difficulty meeting all of the 
five eligibility criteria.247  In particular, two of the eligibility criteria potentially present the largest 
obstacles in a pandemic.  
 

 
245 Id. 
246 Id. For additional details on recoupment, see the Medicare Financial Manual § 150.4 and the Provider Manual 
§ 2412.4. 
247 The eligibility criteria include: (i) a cash shortage caused by abnormal delays in claims processing and/or 
payment by the FI or isolated temporary provider billing delays, if the provider demonstrates that the causes of its 
billing delays are being corrected and are not chronic; (ii) the cash shortage will not be alleviated by receipts 
expected within 30 days; (iii) the basis for financial difficulty is due to a lag in Medicare billing and/or payments 
and not to other third-party payers or private patients; and (iv) the provider assures the FI it can recover the payment 
according to the instructions set for in the manual. Financial Manual § 150.1; Provider Manual § 2412.1. 
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 The first eligibility criterion requires a cash shortage caused by “abnormal delays” in 
claims processing or payment by the FI or “isolated temporary provider billing delays,” if the 
healthcare provider demonstrates that the cause of its billing delays are being corrected and are not 
chronic. During a disaster, delays in FI claims processing and in provider billing are likely to occur, 
and over a prolonged disaster, such as a pandemic, delays may become normal or “chronic” 
situations.  Staffing shortages in the billing and claims department at the FI and at the healthcare 
provider may be prolonged.  FI billing and payment delays during such disasters may become 
“normal”, and provider billing delays may, despite best efforts, become “chronic,” thus making 
this criterion difficult to meet.  Healthcare providers should work with CMS to determine how this 
eligibility criterion will be interpreted during a pandemic or other prolonged disaster. 
 
 The third eligibility criterion requires that the basis for financial difficulty is because of a 
lag in Medicare billing or payments and not to other third party payers or private patients. During 
a pandemic, to the extent that the healthcare provider is experiencing billing or payment delays, it 
will probably experience these delays with all payers—not just Medicare.  Healthcare providers 
should discuss with CMS its willingness to relax this condition during a pandemic. 

2. Unresolved Issues and Action Recommendations 

 Healthcare providers must recognize that accelerated payment will not ensure financial 
sustainability during a disaster, especially if the event is a pandemic.  Accelerated payments are 
just one approach in a multifaceted continuity of operations strategy.  Healthcare providers should 
seek clarification from CMS on the following issues related to accelerated payments during an 
disaster: 
 

• Determine if CMS will adjust what it considered to be “abnormal” delays at the FI 
to reflect the impact of the disaster on the timing of payments or if the norm will 
continue to be the same as prior to the disaster.  

• Determine if CMS will consider a staffing shortage during a pandemic that causes 
prolonged delays in provider billing to be “chronic.”  Identify the instructions CMS 
will give the FI in evaluating the healthcare provider’s ability to “correct” the 
cause of the delay. 

• Determine if CMS will relax the requirement that the financial difficulty giving rise 
to the request for accelerated payment must be based on a lag in Medicare billing 
and/or payments and not to other third-party payers. 

• Determine how often healthcare providers may use the accelerated payment 
process during a prolonged disaster.  Identify how consecutive accelerated 
payments impact the recoupment requirements. 

C. Advance Payment 

1. Overview 

 An advance payment is an advance of the monies owed to the Part B healthcare provider 
by Medicare.  Advance payment is defined as “a conditional payment made by the carrier in 
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response to a claim that it is unable to process within established time limits.”248  The failure of 
the carrier—an insurer contracted to process Part B claims on behalf of CMS—to process a claim 
triggers a healthcare provider’s ability to seek advance payment.249   
 
 Healthcare providers who receive payment under Medicare Part B are entitled to “advance 
payment” under certain conditions.250  The carrier must notify a healthcare provider if payment 
will be late and offer the option of advance payment.251  The healthcare provider must then request 
advance payment in writing to the carrier.252  CMS may waive this requirement if it determines 
the “circumstances warrant the issuance of advance payments to all affected [healthcare 
providers].”253   
 
 Carriers cannot make advance payments more frequently than every 2 weeks,254 and they 
cannot make advance payments on more claims than were submitted on a daily basis for the 90-
day period prior to the event giving rise to the need for advance payment.255 
 
 A carrier may make advance payment only when the following three conditions are all met:  

1. The carrier is unable to process the claim timely;  
2. CMS determines that the prompt payment interest provision is insufficient to make 

a claimant whole; and  
3. CMS approves the advance payment in writing.256 

 
 Healthcare providers who are delinquent in repaying a Medicare over-payment, under 
active medical review or program integrity investigation, have not submitted any claims, or have 
not accepted assignments within the most recent 180-day period preceding the request for advance 
payment are ineligible for advance payment.257  Because a review or investigation could lead to 
administrative, civil or criminal penalties, CMS states that “[t]o authorize an advance payment 
without final resolution of the medical review or program integrity investigation is not in the best 
interest of the Medicare trust fund.”258  Additionally, if a healthcare provider does not accept 
assignment, it does not receive monies from Medicare, and there is no basis for an advance 
payment.”259  The same is true for a healthcare provider who has not submitted claims.260 
 

 
248 42 C.F.R. § 421.214. 
249 See Section VI for a discussion of the Prompt Payment Act. 
250 Advance payment is akin to accelerated payment for Part A providers.  Importantly, healthcare providers who 
participate in Part A and Part B are only eligible for accelerated payment.  They are not eligible for advance 
payment.  See Section VII B for information on accelerated payment. 
251 42 C.F.R. § 421.214(f)(1). The regulation uses the term “supplier” to refer to a Part B provider.  In this paper, we 
will refer to the “supplier” as a healthcare provider. 
252 42 C.F.R. § 421.214(e)(1). 
253 42 C.F.R. § 421.214(g)(1). 
254 42 C.F.R. § 421.214(f)(1)(v). 
255 42 C.F.R. § 421.214(f)(2). 
256 42 C.F.R. § 421.214(c). 
257 42 C.F.R. § 421.214(d). 
258 61 F.R. 49271, 49274 (Sept. 19, 1996). 
259 Id. 
260 Id. 
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 The carrier “must calculate an advance payment for a particular claim at no more than 80 
percent of the anticipated payment for that claim based upon the historical assigned claims 
payment data for claims paid the [healthcare provider].”261  Recognizing that this calculation may 
be difficult if historical data are not available or the carrier cannot identify backlogged claims, the 
carrier can use another CMS approved methodology to calculate advance payment.262   
 
 Like accelerated payments, CMS recoups any overpayment through all available 
mechanisms, including applying the balance against future Medicare payments due to the 
healthcare provider. 263  To the extent that the advance payment is an underpayment, the healthcare 
provider is entitled to interest on the difference between the full amount owed on the claim and 
the amount advanced.264 

2. Application to Traditional and Non-Traditional Disasters 

 CMS and carriers are relatively experienced in handling advance payments caused by 
traditional events like natural disasters.  By contrast, they are relatively inexperienced in handling 
such payments caused by non-traditional, wide scale disasters, like a pandemic, for the simple 
reason that they have not yet faced this situation.  In preparing for a disaster, especially a pandemic, 
it is important for a healthcare provider to identify the potential trouble areas in the advance 
payment mechanism and work with CMS to address these issues now.     
 
 Healthcare providers must remember it is the carrier’s inability to process claims in a 
timely manner that triggers eligibility for advance payment.  This is important for two reasons.  
First, CMS measures “timely” claims processing against the prompt payment laws, discussed in 
Section V.  During a disaster, including a pandemic, the Secretary of HHS may suspend prompt 
payment requirements.  It is therefore difficult for a healthcare provider to predict how CMS will 
interpret “timely” processing requirements.  Second, the healthcare provider’s inability to submit 
claims due to a disaster or the healthcare provider’s need for payment are not determining factors 
in the CMS's determination to make advance payment.  Accordingly, the advance payment 
regulation does not relieve the healthcare provider of the requirement to file clean claims.  In fact, 
a clean claim and the carrier’s inability to process that claim is the basis for any advance payment.  
If a healthcare provider does not submit a clean claim, it does not meet one of the eligibility criteria 
for advance payment.   
 

Once the threshold criteria have been met—that the carrier cannot process clean claims 
within the applicable time limit—the healthcare provider must request advance payment in writing, 
unless CMS waives this requirement. As part of the planning for continuity of operations, 
healthcare providers should create a template written request for advance payment to efficiently 
process the requests.   

 
Healthcare providers, however, should also work to obtain a waiver of the writing 

requirement during disasters. CMS may be unwilling to issue such waivers because of the sheer 

 
261 42 C.F.R. § 421.214(f)(1)(i). 
262 42 C.F.R. § 421.214(f)(3)(iv). 
263 42 C.F.R. §§ 421.214(f)(v)(3), 421.214(g)(2). 
264 42 C.F.R. § 421.214(h). 
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volume of advance payment requests that could arise out of a disaster, especially during a 
pandemic when many healthcare providers throughout the country will be affected.  Because some 
disasters, such as pandemics, will impact carriers throughout the country, it may not be fiscally or 
operationally possible to make advance payment to all healthcare providers who apply.  These are 
very important issues that require further discussion with CMS.   
 
 If CMS waives the written request requirement to avoid being inundated by the volume of 
such requests during a wide-spread disaster, arguably the Agency should simplify or waive the 
requirement that advance payment requests must be approved in writing by CMS. Should CMS 
not waive this requirement and continue to require that the carrier obtain written approval from 
CMS for each advance payment request, CMS and the carrier could be quickly overwhelmed 
during a disaster. The potential backlog for approval could defeat the intent of the advance payment 
system.  Healthcare providers should work with CMS and carriers to identify approval criteria that 
have been pre-cleared by CMS, which criteria carriers can use to process claims efficiently for 
advance payment.   
 
 Given the sheer volume of advance payment requests expected during a pandemic or other 
such disaster, it is unreasonable to think that the carrier will be able to calculate advance payments 
for each healthcare provider based on that healthcare provider’s historic claims data.  Instead, 
healthcare providers should explore options with CMS to simplify the advance payment process 
by developing a methodology that all carriers can use to calculate all approved advance payments 
during a disaster.   

3. Unresolved Issues and Action Recommendations 

 Healthcare providers must understand that advance payment will not ensure financial 
sustainability during a disaster.  At most, the healthcare provider will receive 80% for claims filed.  
As a result, advance payment is just one approach in a multifaceted continuity of operations 
strategy.  Healthcare providers should seek clarification from CMS on the following issues related 
to advance payments during a disaster: 

• Determine how CMS will interpret and measure “timely” claims processing during 
a disaster, including a pandemic. 

• Determine if CMS will issue a waiver for the written request for advance payment 
during a disaster. 

• Determine if CMS will waive the requirement for written approval for advance 
payment during a disaster. 

• If CMS does not plan to issue a waiver for either the request or the approval, 
determine how quickly the agency and the carriers can process and approve each 
request for advance payment during a disaster. 

• Determine what methodology carriers will use to calculate approved advance 
payments during a disaster. 
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VII. INSURING AGAINST ECONOMIC LOSSES DURING A 
DISASTER 

A. Overview 

Like all other businesses, healthcare providers purchase insurance to protect against a 
variety of losses.   Property insurance is perhaps the most important and well-known type of 
insurance coverage in the context of traditional disaster preparedness.  Property insurance 
generally reimburses for losses to “covered property” caused by a “covered peril.”  While each 
policy has a unique definition of “covered property” and “covered peril,” many of the traditional 
disasters are “covered perils” either under the terms of the policy or an endorsement.  Therefore, 
healthcare providers must determine whether a non-traditional disaster like a pandemic is a 
“covered peril” under their policies.265  

This paper encourages healthcare providers to think beyond conventional property 
insurance and to consider other types of insurance which may cover losses caused by a disaster 
and ensure financial sustainability during and after the disaster.  When deciding what type of 
coverage healthcare providers need for these purposes, a healthcare provider should identify the 
risks against which it is insuring.  Foreseeable risks to revenue during a disaster include 

• closure by a governmental order;  

• cancellation of services due to lack of staff or a government request to “free up” 
capacity;  

• lack of reimbursement for services provided;  

• loss of power, water or communication;  

• disruption in the “e-commerce” system; and  

• suppliers’ failure to deliver supplies on time.  

During a pandemic, healthcare providers should also anticipate additional risks, such as 
viral contamination of the healthcare facility and government ordered isolation and quarantine.  

Given this array of foreseeable risks, healthcare providers should explore the following 
types of coverage as part of their planning for continuity of operations and financial sustainability:  

• Business interruption insurance; 

• Civil authority coverage; 

 
265 Because of the great variability among insurance policies and state laws governing them, an analysis of if, and to 
what extent, events during a pandemic will be covered is beyond the scope of this paper. 



 
 

 63 

• Ingress/egress insurance; 

• Contingent or dependent business interruption insurance; and 

• Accounts receivable insurance.   

Whether, and to what extent, these types of insurance policies will cover losses during a disaster, 
including a pandemic, is the subject of much debate. While actual coverage will depend on the 
insurer, the language in the policy, and the court that is interpreting the language,266 there are 
certain trends that may be informative for healthcare providers.  This section includes a general 
description of these insurance policies, their application in traditional and non-traditional disasters, 
and their limitations.  Understanding these insurance options will inform counsel’s review of 
existing policy language and negotiations with insurers to obtain a healthcare provider’s desired 
level of coverage. 

B. Business Interruption Insurance 

1. Overview 

Business interruption insurance “is designed to do for the business what the business would 
have done for itself had no loss occurred.”267  The Insurance Information Institute describes 
business interruption insurance as that which:  

…compensates [a business owner] for lost income if [the] company 
has to vacate the premises due to disaster-related damage that is 
covered under [the] property insurance policy, such as fire.  
Business interruption insurance covers the profits [the business] 
would have earned, based on financial records, had the disaster not 
occurred.  The policy also covers operating expenses, like 
electricity, that continue even though business activities have come 
to a temporary halt.268   

The extent of coverage provided depends on the actual language in an insured’s policy. 
Further, business interruption policies tend to vary more than general liability policies.269  It is, 

 
266 “[T]here is a dearth of case law interpreting the key coverage provisions in these complex [business interruption] 
policies.  This lack of controlling legal authority is partly due to the fact that business interruption claims fall under 
first-party policies, nearly all of which contain appraisal provisions.  Therefore, unless the insurer responds with an 
outright denial of coverage, non-lawyers, such as independent adjusters and forensic accountants, will typically 
adjust a business interruption claim.  If negotiations fail, an appraisal proceeding, rather than litigation, results.”  
Alexander Anglim, Business Interruption Insurance Law After 9/11, ABA Coverage, 13 Coverage 3 (Sept./Oct. 
2003). 
267 A & S Corp. v. Centennial Ins. Co., 242 F. Supp. 584, 589 (N.D. Ill. 1965). 
268 Insurance Information Institute, Do I need business interruption insurance?, available at 
https://www.iii.org/individuals/business/basics/interruption (last accessed April 15, 2009). 
269 Alexander Anglim, Business Interruption Insurance Law After 9/11, ABA Coverage, 13 Coverage 3 (Sept./Oct. 
2003). 
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therefore, essential for counsel to scrutinize the business interruption insurance policy to determine 
if the policy covers the healthcare provider or facility for foreseeable losses. 

Based on the template insurance forms, the factors that trigger business interruption 
coverage are:  

 
1. A loss in business income; 

2. during the period of restoration; 
3. caused by a necessary suspension (including a slowdown) of the policyholder’s 

‘operations’; 
4. which in turn is caused by direct physical loss or damage to property (either at, 

or very near, the insured property); 
5. which was the result of a covered peril.270   

 
Each element is equally important in making a successful claim for coverage, and each 

element is equally controversial.  Numerous articles addressing interpretation and application of 
each element are available; however, a thorough discussion of each element will not be reproduced 
here.  This section will focus on the third and fourth elements as they may be most difficult to 
satisfy in a non-traditional disaster.   

2. Application to Traditional and Non-Traditional Disasters 

Much of the case law interpreting business interruption policies stems from claims made 
by insureds after the September 11th terrorist attacks.  Insurers aggressively defended claims under 
business interruption policies “[d]espite expectations of good will in the aftermath of the disaster.”  
Because “[m]ost business interruption policies are narrowly worded and…there is little case law 
interpreting such policies … insurers have not been afraid to deny claims in close cases by relying 
on narrow, literal interpretations of policy language.”271  Healthcare providers should expect a 
similar response following future disasters —especially a pandemic—that will have global impact 
and huge financial implications.  It is imperative for healthcare providers to examine their policies 
now, identify any wording that insurers could construe against the provider, and negotiate more 
favorable terms now to forestall insurers’ future attempts to deny claims after the next disaster.   

a. Complete Cessation vs. Partial Cessation 
 
As described above, under the template form, the loss of income must be “caused by a 

necessary suspension (including a slowdown) to the policyholder’s ‘operations.’”  Coverage under 
a policy which uses the form language would cover both a complete cessation of business and a 
slowdown.  Coverage of a “slowdown” is not as clear under many other forms.  In fact, historically, 

 
270 Lon A. Berk & William A. Schreiner, Jr., Business Income Coverage: Old Lessons Apply in New Context, ABA 
Coverage, 15 Coverage 1 (Nov./Dec. 2005). 
271 Anglim, supra note 277 (unnumbered introduction). 
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“business interruption coverage generally requires a complete suspension of operations." 
(emphasis added).272 

The requirement of a complete cessation of operations is at odds with the concepts of 
continuity of operations and mitigation of damages.  If the policy has a mitigation clause, courts 
may be more likely to find that complete cessation is not required to trigger business interruption 
coverage.273  In Maher v. Continental Casualty Company: 

…the policyholder suffered a fire at its furniture store but did not completely shut 
down.  The policy at issue provided that the insurer would pay for a loss of business 
resulting from the ‘necessary suspension of your ‘operations’ during the ‘period of 
restoration.’  The policy also provided that the insurer would ‘reduce the amount of 
your Business Income Loss…to the extent you can resume your ‘operations,’ in 
whole or in part, by using damaged or undamaged property…at the described 
premises or elsewhere.’  The court rejected the insurer’s contention that a complete 
‘cessation’ or shutdown of the entire business was required in order to trigger 
coverage.  The court noted that the foregoing language suggested that the policy 
‘clearly contemplates that a policyholder may be compensated for lost income, 
regardless of whether the business continued to operate at reduced level 
immediately following the covered loss.’274 

Healthcare providers must determine whether their business interruption policy will cover 
only a complete cessation of business, or will also cover business slowdowns. Counsel should 
review business interruption insurance policies, and if necessary, obtain clarification from the 
insurer on this point.  Healthcare providers should consider amending policies that require a 
complete cessation of operations, or that are unclear, to provide for coverage during both complete 
and partial shutdowns of the facility. 

 
272 Seth A. Ribner & Deborah L. Stein, Curfews, Blockades and Physical Devastation: A Look at Business 
Interruption Coverage Post-Katrina, ABA Coverage, 17 Coverage 39 (Sept./Oct. 2006). 
273 H.B. Monesmith, ‘Business Interruption’ Insurance or ‘Complete Cessation’ Insurance: Are Some Insurers 
Attempting to Rewrite Their Policies When Claims Are Asserted?, ABA Coverage, 13 Coverage 22 (Sept./Oct. 
2003). 
274 76 F.3d 535 (4th Cir. 1996) (internal citations omitted). 
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b. Physical Damage 
 

One template for business interruption insurance discussed above requires that the 
interruption be “caused by direct physical loss or damage to property (either at, or very near, the 
insured property).”275  Historically, this was not a difficult standard to meet because traditional 
disasters like hurricanes, earthquakes, tornados, floods, and fires (assuming that these disasters are 
“covered perils” under the applicable policy) all cause physical damage.  In the context of a non-
traditional disaster like a public health emergency or cyber attack, however, this requirement may 
be difficult to meet, and the insurer may use this element to challenge claims. 

Both a public health disaster and a cyber attack may not cause “direct physical damage” as 
that term is typically understood.  These events, while damaging, will arguably not destroy the 
physical infrastructure of the healthcare provider's business.  They may, however, damage the 
operational infrastructure of the healthcare provider's business in such a way that slows or stops 
business.  A public health disaster may introduce a contagious virus into a facility and cause a need 
for partial closure to decontaminate the building.  A cyber attack may damage a healthcare 
facility’s electronic infrastructure and make continuity of certain operations impossible.   

Because these non-traditional disasters are just that—non-traditional—most policies do not 
contemplate coverage in these situations, and there is very little case law on this issue.276  
Therefore, healthcare providers are well advised to talk with their insurers about whether such 
“non-traditional” physical damage will trigger existing business interruption policies. 

3. Unresolved Issues and Action Recommendations 

Healthcare providers should have counsel review their existing business interruption 
insurance policies to determine whether the policies provide sufficient coverage for the healthcare 
facility in light of all possible scenarios in which a complete cessation or slowdown of business 
could occur.  Two areas of particular interest are whether:  

1. The policy covers a partial cessation (“slowdown”) of business in addition to a 
complete cessation; and 

2. Damage from non-traditional events will constitute sufficient physical damage to 
trigger the policy.   

 
After reviewing the policies, counsel should discuss these issues with the healthcare provider’s or 
facility’s insurance partner and negotiate amendments to the policies where appropriate. 

 
275 Lon A. Berk & William A. Schreiner, Jr., Business Income Coverage: Old Lessons Apply in New Context, ABA 
Coverage, 15 Coverage 1 (Nov./Dec. 2005). 
276 “Claims such as those caused by contaminants may, for example, be challenged as not arising out of direct 
physical loss or damage…The courts have taken different positions on the question of whether there is physical 
damage where all that must be done to the property is a remediation of contamination.” Id. 
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C. Civil Authority Insurance 

1. Overview 

Civil Authority Insurance (CAI) coverage, an extension of business interruption coverage, 
compensates a business for lost income and additional expenses arising out of “the suspension of 
the insured’s operations necessitated by an order of a civil authority (“closure order”) which 
prevents access to the insured’s premises.”277  For instance, if the state government closes all roads 
that lead to a business because of damage from a hurricane, CAI coverage would likely compensate 
the business owner for income lost during the time that the business was inaccessible.  Businesses 
have also tried to recover under CAI policies when they have to close early because of curfews or 
other state imposed restrictions.278  It is foreseeable that healthcare facilities may seek 
compensation under CAI coverage for closures necessitated by quarantine orders during a 
pandemic.  This section examines the use of CAI and identifies the uncertainties associated with 
its use, especially after non-traditional disasters such as a pandemic.  

Typically, to trigger CAI coverage, the insured must demonstrate that: 

1. An insured peril 
2. cause[ed] direct physical loss or damage 

3. to property other than the insured property, and 
4. that property damage cause[ed] civil authorities to issue an order,  

5. prohibiting access to the insured property, 
6. which cause[ed] an interruption of the insured’s business, 
7. which, in turn, cause[ed] a loss of business income or causes extra expense as 

defined by the policy at issue.279   

2. Application to Traditional and Non-Traditional Disasters 

a. Complete Closure v. Partial Closure  
 
Generally, “complete cessation of the policyholder’s business is necessary before business 

interruption coverage [including civil authority insurance] will be triggered.  A mere fall-off of 
business—or even a drastic reduction—is not sufficient.”280 While this is the majority position, it 
is inconsistent with the goal of minimizing and mitigating losses arising from civil authority orders.  

During Hurricane Floyd, a North Carolina court found an insurance company’s denial of a 
hospital’s claim under its CAI policy was proper because access to the hospital was not completely 

 
277 Anglim, supra note 277, § II. 
278 See Ribner, et al., supra note 280. 
279 Andrew B. Downs & Linda M. Bolduan, The Connection Between Physical Damage and Business Interruption 
Coverage, FDCC Quarterly (Summer 2004), p. 327. 
280 Laura A. Foggan & Daniel J. Wadley, Coverage Under Civil Authority Provisions, ABA Coverage, 12 Coverage 
19 (May/June 2002).  See also Ribner, et al., supra note 280. 
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attributable to “an act of civil authority.”281  In that case, the hospital was only partially closed; 
however, the court’s decision was based on other grounds. The court instead focused on the fact 
that some roads to the hospital were blocked by flood waters while others were ordered closed by 
the local authorities.282 Because the civil authority order was not the cause for all of the road 
closures, the hospital could not recover under the CAI.283 

Counsel for healthcare facilities should review the existing CAI policies to determine 
whether complete closure of the healthcare facility is required to trigger the CAI coverage.  If the 
CAI policy requires complete closure, or if this point is ambiguous, the healthcare facility should 
enter into discussions with the insurer to clarify this point, and possibly amend the policy.  This 
can ensure that facility will have the proper incentives to mitigate its damages by keeping as much 
of the healthcare facility open in the face of civil authority closures as possible.   

b. Physical Damage 
 
As with business interruption insurance, the most interesting and potentially difficult 

elements of CAI to meet in terms of non-traditional disasters are those related to physical damage.  
The fundamental issue that courts have struggled with is “whether there has been direct physical 
loss or damage to property from a covered cause of loss.”284  There are at least three elements that 
counsel must consider when assessing coverage under CAI:  

 1. The existence of physical loss or damage; 
 2. The required location of the physical loss or damage;  

 3. Whether the physical loss or damage was caused by a covered peril.285  

The analysis regarding the physical damage requirement is complicated by the fact that 
“[t]he scope of civil authority coverage… can vary based upon the language of the policy.  For 
example, some civil authority provisions require the [closure] order to have been issued as a direct 
result of damage to insured property, while others require the damage to be to adjacent property, 
and still others do not expressly contain that requirement but instead state that the order must be a 
direct result of a peril insured against.”286  Therefore, knowing the language in a healthcare 
facility’s policy is crucial to evaluating whether the facility has sufficient coverage for foreseeable 
events.   

A few courts have examined whether direct physical loss is necessary to trigger CAI 
coverage or whether a closure order issued in advance of physical damage is sufficient.  Courts 
generally have held that “civil authority actions intended to ‘prevent’ future harm do not trigger 
coverage, as it cannot be said that they are ‘due to’ direct physical loss that has occurred.”287  In 
Assurance Co. of America v. BBB Service Co., a claim under a CAI policy arose from the 

 
281 See Berk, et al., supra note 278, § II.A.2 (citing St. Paul Ins. Co. v. Pitt County Mem’l. Hosp., Inc., No. 4:01-CV-
35-H(4) (E.D. N. Car. June 18, 2002). 
282 Id. 
283 Id. 
284 See Foggan, et al., supra note 288, § I. 
285 Id. 
286 See Ribner, et al., supra note 280. 
287 See Foggan, et al., supra note 288. 
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evacuation of Brevard County, Florida prior to Hurricane Floyd.288  A fast-food chain closed its 
restaurants in the county because of the evacuation order. When the chain shuttered its restaurants, 
there had been no physical damage to the area. In finding for the insurer, the “court held that the 
mere threat of physical damage was not sufficient to warrant applicability of the civil authority 
clause[;] [r]ather, physical damage was required.”289  Several other courts have followed this 
reasoning denying coverage for closures by a civil authority, when such closure orders are 
preventative safety measures.290 

Other courts, however, have allowed preventative civil orders to trigger policies.  For 
instance, based on the specific policy language in question, the Michigan Court of Appeals held 
that “as long as the source of the civil authority provision was a peril that would have been insured 
against had it caused damage to the insured’s property, the resulting loss was covered under the 
policy.”291  The Eastern District of North Carolina issued a similar finding in Fountain Powerboat 
Ind., Inc. v. Reliance Ins. Co.292 There the court “stated in dicta that a civil authority provision, 
containing the same language as those [in Fountain Powerboat], did not require direct physical 
loss to the insured’s premises.”293 

A similar question arose out of the events following the September 11, 2001 attacks.  In 
the attacks’ immediate aftermath, the Federal Aviation Administration (FAA) ordered a ground-
stop of all air traffic, thereby prohibiting any aircraft from departing from specified airports.  The 
Metropolitan Washington Airport Authority (MWAA) ordered Reagan National Airport 
(“Reagan”) closed to the public and airport employees until October 4, 2001.  US Airways, 
headquartered at Reagan, had to cancel all flights departing from and arriving at Reagan during 
these three weeks.  As a result of the cancellations, US Airways claimed sustained income losses, 
and argued that such losses were compensable under US Airways’ business interruption policy.  
US Airways’ insurer claimed that the business interruption coverage was not triggered because the 
FAA and MWAA orders were not “a direct result of a peril insured against.”  In other words, the 
closure was not required because of physical damage at Reagan, but rather fear of a subsequent 
attack caused the issuance of the closure order.  US Airways filed suit in Virginia state court 
challenging the insurer’s denial of the claim. The court found that US Airways’ business 
interruption insurance covered its losses because “an order by civil or military authority issued as 
a direct result of risk of damage or loss to US Airways property” caused the losses.294  This 
suggests that in at least one circuit court in Virginia, physical damage is not necessary to trigger 
the CAI provisions of a business interruption insurance policy. 

For obvious reasons, whether physical damage is necessary to trigger CAI coverage is 
important in the context of traditional and non-traditional disasters.  Especially in the context of a 
public health disaster like an influenza pandemic, the government (either the Governor or the state 
health officer) may quarantine hospitals or parts of hospitals to help slow the spread of infection.  

 
288 576 S.E.2d 38 (Ga. Ct. App. 2002).   
289 Alan R. Miller, Business Interruption Insurance for Damage to Other Property, FDCC Quarterly (Spring 2003). 
290 See Ribner, et al., supra note 280. 
291 See Foggan, et al., supra note 288, § I.B. 
292 119 F. Supp. 2d 552, 557 (E.D. N.C. 2000).   
293 Id. 
294 US Airways, Inc. v. Commonwealth Insurance Company, 65 Va. Cir. 238 (Cir. Ct of Arlington County 2004) 
(overturned on other grounds in PMA Capital Insurance Company v. US Airways, 271 Va. 352 (2006)). 
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These quarantine orders will most likely cause the facility to lose significant revenue, and therefore 
impact profits.  Hospitals may comply with these orders more willingly if they know that their 
CAI coverage will compensate them for lost profits.   

3. Unresolved Issues and Action Recommendations 

Healthcare facilities should have counsel review their existing CAI policies to determine 
whether they provide sufficient coverage for the healthcare facility in light of all possible scenarios 
in which a civil authority may order a complete or partial closure of the business.  Two areas of 
particular interest are whether: 

 1. The CAI policy covers a preventative civil authority closure;  

 2. The CAI policy covers a partial civil authority closure.   

After reviewing the policies, counsel should discuss these issues with the healthcare provider’s or 
facility’s insurance partner. 

D. Other Insurance Options 

1. Ingress/Egress Insurance 

Ingress/egress coverage is similar to CAI coverage except that a closure order from a civil 
authority is not necessary.  To trigger coverage, many ingress/egress policies require, because of 
damage to the property, that the property be completely inaccessible.295  For instance, if there is 
only one door to the facility and a fallen tree blocks that door such that the insured is unable to 
enter the building, the physical damage (e.g. fallen tree) will most likely trigger the ingress/egress 
coverage.  If, however, there is a back door that is accessible even though it is rarely used, the 
physical damage will not be sufficient to trigger coverage.     

Because of the potential for fraudulent claims, actual and direct property damage is usually 
required for claims to be paid.  This type of property damage will likely not occur during a non-
traditional disaster; therefore, this type of policy is probably inapplicable.  It is foreseeable, 
however, that a traditional disaster could trigger this type of coverage.  Therefore, counsel should 
be familiar with the provisions of the healthcare facility’s specific policy. 

2. Contingent or Dependent Business Interruption Insurance 

Contingent or dependent business interruption insurance may also be applicable during 
either a traditional or non-traditional disaster. This type of insurance “protects the earnings of the 
insured following physical loss or damage to the property of the insured’s suppliers or customers, 
as opposed to its own property.”296  Some policies refer to the insured’s suppliers or customers as 

 
295 See Miller, supra note 297, § III. 
296 Id. 
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“dependent property.”297  Dependent property is frequently defined as “property operated by others 
upon whom you depend to: (1) deliver materials or services to you, or to others for your account 
(not including water, communication or power supply services); (2) accept your products or 
services; (3) manufacture products for delivery to your customers under contract of sale; or (4) 
attract customers to your business.”298 Like many of the other types of coverage that have been 
discussed thus far, “[p]roperty damage is usually a prerequisite to contingent business interruption 
coverage—an interruption of the supplier or receiver’s business alone is generally not 
sufficient.”299 

Contingent or dependent business interruption coverage may be important for healthcare 
providers in all types of disasters because of the “just-in-time” delivery systems used by the 
majority of healthcare providers.  Healthcare facilities outsource and rely on vendors for many 
activities that are crucial to the proper functioning of the healthcare facility.  Any type of event 
could impact a supplier’s ability to get the healthcare facility its needed suppliers or services, and 
thus impact its ability to provide care. To the extent a healthcare facility can insure against such 
losses, it should explore doing so.  As with the other types of insurance discussed in this section, 
physical damage is usually a prerequisite to payment of claims under contingent policies.  
Therefore, this coverage may not be available during non-traditional disasters like an influenza 
pandemic. Counsel should review any existing policy language and clarify this with the insurer. 

3. Accounts Receivable Insurance  

Accounts receivable insurance “protects businesses against their inability to collect their 
accounts receivable because of the loss of supporting records that have been destroyed by a 
covered cause of loss.”300 This type of insurance also covers “the extra collection expenses that 
are incurred because of such loss or damage and other reasonable expenses incurred to re-establish 
records of accounts receivable after loss or damage.”301 

Accounts receivable insurance contrasts with normal business interruption insurance in 
several respects. With business interruption insurance, “only a shortfall in the future earnings of 
the business, after a loss occurs, will be paid.”302  It will not cover payments on debts.303 However, 
“[t]his creates a gap in the coverage, which the accounts receivable policy is designed to fill.”304   

If they have not done so already, healthcare providers should talk with their insurance 
partners to determine whether accounts receivable insurance will cover accounts receivable based 
on healthcare services rendered if a traditional disaster destroys all documentation.  As healthcare 

 
297 See Berk, et al., supra note 278, § B.I. 
298 Id. 
299 See Ribner, et al., supra note 280. 
300 Armfield, Harrison & Thomas, Inc., Definition of “Accounts Receivable Insurance,” at 
http://www.ahtins.com/glossary/aaa/a037.htm (last accessed April 15, 2009). 
301 Id. 
302 Harpers Risk, Inc., Commercial Property Insurance, Accounts Receivable, at 
http://www.harperrisk.com/Library/CommProp.htm (last accessed April 15, 2009). 
303 Id. 
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providers move to all-electronic systems, they should talk with their insurers about the 
applicability of accounts receivable coverage to records destroyed by a computer virus.   
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VIII. CONCLUSION 
Failure to plan for continuity of operations and financial sustainability during a disaster 

could result in a healthcare provider's inability to provide much needed services during and after 
a disaster.  For a healthcare provider, there is both direct and indirect liability for its failure to plan 
for events that are foreseeable.  Those responsible for hospital emergency planning should be sure 
to include their CFO, or their designee, in planning.  It is therefore imperative that healthcare 
providers begin to plan for continuity of operations and financial sustainability during and after a 
disaster. 

 
For a healthcare provider, there is not one uniform solution or approach to assuring 

financial stability and continuity of operations in a disaster.  Healthcare providers must adopt a 
multi-faceted strategy to maximize their coverage and reimbursements from both governmental 
and private sources.  Plans need to be flexible as the options and resources available to address an 
organization’s financial sustainability will vary with the nature and scope of a given disaster. 
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APPENDIX A 
 

Suggested Minimum Data Elements for Institutional Providers Using 
the Uniform Billing 04 Form 

 
• Subscriber identification policy number  
• Time in/time out  
• Is the injury work-related? 

• 1: Provider name, address, phone number 
• 4: Type of bill 
• 8b: Patient name 
• 42: Revenue codes 
• 43: Revenue description 
• 44: Healthcare Common Procedure Coding System rates/codes 
• 46: Units of services 
• 47: Total Charges 
• 50: Payer 
• 56: National Provider Identifier  
• 58: Insured’s name 
• 67: Principal Diagnosis code  
• 69: Admitting diagnosis 
• 74: Principal procedure code  
• 76: Attending  
• 77: Operating305  

 
 

Suggested Minimum Data Elements for Non-Institutional Providers 
Using the Centers for Medicare and Medicaid Services 1500 Forms 

 
• Subscriber identification/policy number  
• Time in/time out 
• Is the injury work-related? 

• 1: Select which payer 
• 1a: Insured’s Identification number 
• 2: Patient name  
• 3: Patient’s birth date 
• 5: Patient’s address 
• 21: Diagnosis or nature of illness or injury  
• 24 A-G: Date of service, place of service, type of service, 

procedures/services/supplies, diagnosis code, charges, days or units 

 
305  California Guidelines, pp. 40-41.   
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• 24K: Use space to include condition code 
• 25: Federal tax identification number 
• 27: Accept assignment? (Y/N) 
• 28: Total charge 
• 33: Physician’s/suppliers billing name, address, zip code & phone number306 

 

 
306 Id. at 41.   
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APPENDIX B 
 

Medicaid and Medicare Claims 
 

I. Medicare  
 
A.  Basic Conditions for Payment 
 
 To receive payment for covered services under Medicare, a healthcare provider must be 
enrolled in the Medicare program.  Upon enrollment, the healthcare provider receives billing 
privileges and a billing number.307  Once enrolled, healthcare providers must periodically submit 
certification of enrollment information and report certain information.308   
 
 Medicare will not pay for services unless they are reasonably necessary and furnished by 
a healthcare provider who is qualified to furnish such services.309  The services must be furnished 
to an individual who is eligible to have payment made for them under the Medicare Program.310  
The beneficiary must be eligible to receive the services rendered at the time they are rendered for 
healthcare providers to receive payment.311  There are provisions for retroactive eligibility and for 
payment for inpatient hospital services rendered before a hospital is notified that the beneficiary 
has exhausted the Medicare benefits for the benefit period.312  Medicare requires a written request 
for payment and certification that the services delivered were necessary before payment is made.313   
 
 Hospitals participating in the Medicare program must meet certain conditions of 
participation to be eligible to receive payments and submit claims.  These conditions of 
participation include compliance with federal, state, and local laws related to the health and safety 
of patients.314  The conditions of participation require hospitals to be licensed or otherwise 
approved by a state agency as meeting licensing standards and to assure that personnel are licensed 
or otherwise meet state or local standards.315  During a disaster, these conditions may be difficult 
to meet depending on the volume and acuity of the patients.316  Volunteers, out-of-state personnel, 
altered standards of care including personnel-to-patient ratios and the number of patients per room 
may impact a hospital’s ability to comply with conditions of participation, and thus impact the 
hospital’s eligibility for payment from Medicare.  Hospitals are already familiar with the Medicare 
conditions of participation and should keep these conditions in mind when preparing for continuity 
of operations during a disaster. 

 
307 42 C.F.R. § 424.505.   
308 42 C.F.R. § 424.500, et seq. 
309 42 C.F.R. § 424.5. 
310 42 C.F.R. § 424.5.   
311 42 C.F.R. § 424.5(a)(3).   
312 42 C.F.R. § 424.5(a)(3). 42 C.F.R. § 424.16. 
313 42 U.S.C. § 1395n. 
314 42 C.F.R. § 482.11. 
315 Id. 
316 Id. 
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B. Certification 
 
 It is the healthcare provider’s responsibility to obtain certification and recertification 
statements and to keep these statements on file for the fiscal intermediary to verify.317  Healthcare 
providers must certify, using the appropriate billing form and have these statements on file.318  The 
actual statements need not be submitted with the claims for payment.   
 
 Medicare does not require a special form for certification or recertification statements; 
however, “there must be a separate signed statement for each certification and recertification.”319  
For inpatient services of hospitals, the certification must contain the reason for continued 
hospitalization for treatment or medically required diagnostic studies, the unavailability of a skilled 
nursing facility bed, or, in the case of outlier cases (those cases that have an unusually long length 
of stay) the estimated time of the patient’s hospitalization and post-discharge plans.320   
 
 Physicians, and in some cases qualified nurse practitioners or qualified clinical nurse 
specialists,321 must certify and recertify the continued need for services.322  The physician 
responsible for the care, or a physician with “knowledge of the case and who is authorized to do 
so by the responsible physician or by the hospital’s medical staff” must sign the certification.323 
 
 Certification is not required for hospital services and supplies that are “incident to 
physicians’ services furnished to outpatients” or for outpatient hospital diagnostic services.324 
   
 
 
1. Timing of Certification and Recertification 

 
 The initial certification for cases not subject to the prospective payment system (PPS) must 
be completed no later than the 12th day of hospitalization and must be recertified no later than the 
18th day of hospitalization.325  Thereafter, recertification must be performed “at intervals 
established by the [Utilization Review] committee (on a case by case basis if it so chooses) but no 
later than every 30 days.”326   
 
 For hospitals that are subject to the PPS, certification must be completed for “day-outlier 
cases . . . no later than one day after the hospital reasonably assumes that the case meets the outlier 
criteria, established in accordance with §412.80 (a) (1) (i) of this chapter, or no later than 20 days 

 
317 42 C.F.R. § 424.11(a). 
318 Id. 
319 42 C.F.R. § 424.11(b). 
320 42 C.F.R. § 424.13(a)-(b).   
321 42 C.F.R. § 424.13. Nurse practitioners and clinical nurse specialists may certify and recertify the need for post-
hospital extended care services. 42 C.F.R. §§ 424.10, 424.11.  
322 42 C.F.R. § 424.13. 
323 42 C.F.R. § 424.13(c).   
324 42 C.F.R. § 424.24(a).   
325 42 C.F.R. § 424.13(d).   
326 Id. 
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into the hospital stay, whichever is earlier.”327  Recertification intervals may be established by the 
Utilization Review committee and must be at least every 30 days.328   
 
 Cost outlier cases must be certified no later than “the date on which the hospital requests 
cost outlier payment, or 20 days into the hospital stay, whichever is earlier” with recertification to 
be established by the Utilization Review committee.329  Medicare permits the Utilization Review 
committee to perform the recertification for cases that are not subject to PPS and for PPS day-
outlier cases.330  When the Utilization Review committee performs the recertification, it must be 
completed “no later than the seventh day after the day the physician recertification would have 
been required.”331   
 
 Once the Utilization Review committee or a Quality Improvement Organization (QIO), 
where applicable, determines that medical services are no longer necessary, hospitals under PPS 
will not receive payment for services after the second day after the day on which the hospital 
receives notice of such determination.332  For hospitals not subject to PPS, “payment may not be 
made for inpatient hospital services . . . furnished the day after” the hospital received such notice 
unless the Utilization Review committee or QIO approves an additional 1 to 2 days for planning 
for post-discharge care.333 

 
 
 
 
2. Delay in Certification and Recertification 
 
 Medicare will accept delayed certification and recertification when there is a legitimate 
reason for delay.334  Healthcare providers must include an explanation for the delay in the claims 
submission.335  Different services require different levels of information for certification.336  An 
authorized healthcare provider must sign all certifications and recertifications.337  Presumably, the 
increased patient volume and acuity, diminished staff volumes, and other circumstances related to 
a disaster would be “legitimate” reasons for delayed certification.  Hospitals should plan for how 
certifications will be accomplished in the timeliest manner possible during a disaster to ensure 
continued operations.   
 
C. Claims for Payment 

 
327 42 C.F.R. § 424.13(e)(1).   
328 Id. 
329 42 C.F.R. § 424.13(e)(2).   
330 42 C.F.R. § 424.13(f)(1). 
331 42 C.F.R. § 424.13(f)(2).   
332 42 C.F.R. § 424.7(a)(1). 
333 42 C.F.R. § 424.7(a)(2). 
334 42 C.F.R. § 424.11(d)(3). 
335 Id. 
336 42 C.F.R. § 424.11(c). The federal regulations set forth specific information that is required for different types of 
services. If that information is contained in other healthcare provider records, including physicians’ progress notes, 
the information does not need to be repeated.   
337 42 U.S.C. § 1395n; 42 C.F.R.§ 424.11. 



 
 

 79 

 
Healthcare providers must make a written request for payment “no later than the close of 

the period of 3 calendar years following the year in which such services are furnished” unless the 
Secretary deems that efficient administration requires the request be made no later than one 
calendar year following the year in which services were furnished.338  Under the Medicare 
program, healthcare providers must file claims for payment in all cases, unless the services 
furnished to the beneficiary are done so on a “prepaid capitation basis by a health maintenance 
organization (HMO), a competitive medical plan (CMP), or a healthcare prepayment plan 
(HCPP).”339   

 
1. General Requirements for Filing Claims 
 
 For a healthcare provider to be paid for the services furnished, each claim must meet the 
following requirements established by Medicare:  
 

• A claim must be filed with the appropriate intermediary or carrier on a form 
prescribed by CMS in accordance with CMS instructions; 

• A claim for physician services, clinical psychologist services, or clinical social 
worker services must include appropriate diagnostic coding for those services 
using ICD-9-CM; 

• A claim must be signed by the beneficiary or on behalf of the beneficiary (in 
accordance with §424.36); 

• A claim must be filed within the time limits specified in §424.44; and, 
• All Part B claims for services furnished to SNF residents (whether filed by the 

SNF of another entity) must include the SNF’s Medicare provider number and 
appropriate HCPCS coding.340 

 
 Healthcare providers must use the proper claims form to submit claims.  CMS-1450 – 
Uniform Institutional Provider Bill is for institutional providers billing for Medicare inpatient, 
outpatient and home health services.341  CMS 1490S – Patient’s Request for Medical Payment is 
used by beneficiaries to request payment for medical expenses.342  CMS 1500 – Health Insurance 
Claim Form is used by physicians and other suppliers to request payment for medical services.343  
The CMS 1660 – Request for Information – Medicare Payment for Services to Patient Now 
Deceased form is used to request payment for services to a patient who is now deceased.344  The 
CMS-1450 and 1500 forms are only available by commercial purchase so healthcare providers 
should be sure they have an ample supply available.345   

 
2. Electronic Claims Submission  

 
338 42 U.S.C. § 1395n. 
339 42 C.F.R. § 424.30. 
340 42 C.F.R. § 424.32.   
341 42 C.F.R. § 424.32(b). 
342 Id. 
343 Id. 
344 Id. 
345 42 C.F.R. § 424.32(c).   
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 Medicare also requires electronic claims submission.346  A claim is “a request to obtain 
payment, and the necessary accompanying information from a healthcare provider to a health 
plan.”347  Under the CMS regulations, “an initial Medicare claim may be paid only if submitted as 
an electronic claim for processing by the Medicare fiscal intermediary or carrier that serves the 
physician, practitioner, facility, supplier, or provider of services.”348   
 
 Claims do not have to be submitted electronically if there is no method available to submit 
an electronic claim, such as when the standards for healthcare claims under 45 C.F.R. § 1102 do 
not support all information necessary for payment, or in unusual cases.349  In unusual cases the 
Secretary may waive electronic claims requirements as he finds appropriate.350  An “unusual case 
is deemed to exist when there is a service interruption in the mode of submitting the electronic 
claim that is outside the control of the entity submitting the claim, for the period of the 
interruption.”351  Other instances that are deemed “unusual” include entities that submit, on 
average, fewer than 10 claims to Medicare per month and those that only furnish medical services 
outside of United States territory.352 
 
 Finally, unusual cases are deemed to exist upon “demonstration, satisfactory to the 
Secretary, of other extraordinary circumstances precluding submission of electronic claims.”353  
Based on the language of this regulation, it is reasonable to conclude that a disaster would be 
considered an unusual case in which the Secretary would waive the electronic requirement, 
especially if the number of patients so exceeds the number of staff available and trained to submit 
electronic Medicare claims.   

 
3. Timing of Claims Submission 
 
 Generally, healthcare providers must mail or deliver claims to the intermediary or carrier 
“on or before December 31 of the following year for services that were furnished during the first 
9 months of a calendar year and on or before December 31 of the second following year for services 
that were furnished during the last 3 months of the calendar year.”354   
 
 Extensions for filing claims are available for error or misrepresentation of an employee, 
intermediary, carrier, or agent of the Department that was performing Medicare functions and 
acting within the scope of its authority.355  The time will be extended through the last day of the 
6th calendar month following the month in which the error or misrepresentation is corrected.356  If 
the last day of the period allowed for timely filing falls on a Federal nonwork day (a Saturday, 

 
346 42 C.F.R. § 424.32(d). 
347 45 C.F.R. § 162.1101(a).   
348 42 C.F.R. § 424.32(d)(2).   
349 42 C.F.R. § 424.32(d)(3)(i). 
350 42 C.F.R. § 424.32(d)(4).   
351 42 C.F.R. § 424.32(d)(4)(ii).   
352 42 C.F.R. § 424.32(d)(4)(iii)-(iv). 
353 42 C.F.R. § 424.32(d)(4)(v). 
354 42 C.F.R. § 424.44.  
355 Id. 
356 Id. 
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Sunday, legal holiday, or a day which by statute or Executive Order is declared to be a nonwork 
day for Federal employees), the time is extended to the next succeeding workday.357 
 
 Timely claims submission may become problematic for a hospital during a prolonged 
disaster, especially if the absenteeism rates are high.  Hospitals should consider working with CMS 
to develop criteria for filing claims during disasters.   

 
4. Signature Requirements 
 
 All claims must be signed and filed by the healthcare provider, supplier or hospital.358  
Generally, the beneficiary’s signature is required on the claim unless he or she died, or certain 
other provisions apply.359  A beneficiary’s legal guardian, a relative or other individual who 
receives the beneficiary’s social security or government benefits on his or her behalf or who 
arranges for the beneficiary’s treatment or has responsibility for his or her affairs may sign on 
behalf of the beneficiary.360  Additionally, a representative of “an agency or institution that did not 
furnish the services for which payment is claimed but furnished other care, services, or assistance 
to the beneficiary,”361 or a representative of the healthcare provider or the non-participating 
hospital claiming payment where a guardian, relative, personal representative, or representative of 
another agency or institution is not available.362  Under certain circumstances ambulance providers 
may sign the claim.363  The individual signing the claim must submit a brief statement explaining 
his or her relationship to the beneficiary and why the beneficiary was unable to sign the claim.364   
 
 When a beneficiary is not present for the services, such as a laboratory test sent to a 
healthcare provider from a physician for testing, then a representative of the healthcare provider, 
hospital, or supplier may sign the claim on behalf of the beneficiary.365  The representative must 
explain in a statement submitted with the claim why the beneficiary’s signature could not be 
obtained.366  Likewise, for claims by “an entity that provides coverage complementary to Medicare 
Part B” the entity may sign on behalf of the beneficiary.367  CMS may honor claims signed by 
other parties upon a showing of good cause.368   
 
 Medicare permits a separate request for payment statement prescribed by CMS and signed 
by the beneficiary to be included in the initial claim for Part A services furnished by a participating 
hospital, SNF, or non-participating hospital that has elected to claim payment, during a 
beneficiary’s hospitalization to be effective for all claims for such services during the 
hospitalization.369  Similarly, a signed request for payment statement in the files of a participating 

 
357 Id. 
358 42 C.F.R. § 424.33. This provision includes all claims by nonparticipating hospitals.   
359 42 C.F.R. § 424.36(a).   
360 42 C.F.R. § 424.36(b)(1)-(3).   
361 42 C.F.R. § 424.36(4). 
362 42 C.F.R. § 424.36(b)(5). 
363 42 C.F.R. § 424.36(b)(6).  
364 42 C.F.R. § 424.37(a).   
365 42 C.F.R. § 424.36(c) 
366 42 C.F.R. § 424.37(b). 
367 42 C.F.R. § 424.36(d).   
368 42 C.F.R. § 424.36(e).   
369 42 C.F.R. § 424.40(a)-(b).   
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hospital or SNF is effective for all claims for services furnished during that hospitalization by the 
hospital or SNF, a physician whose services are billed by the hospital or SNF in its name, or by a 
physician who bills separately if the services were furnished in the hospital or SNF.370  For 
hospitals, these provisions can help streamline the billing process.  If hospitals are not already 
taking advantage of these provisions, they should consider doing so, or having a plan in place to 
do so during a disaster to save time and effort.   
 
D. Miscellaneous Claims Provisions 

 
1. Payment 
 
 Generally, Medicare pays the healthcare provider for services furnished by a healthcare 
provider; however, Medicare pays the beneficiary for outpatient hospital services where the 
hospital collects an amount in excess of the unmet deductible and coinsurance.371  Medicare pays 
the beneficiary for emergency inpatient and outpatient services and for certain Medicare Part B 
services, furnished by non-participating hospitals that have not elected to claim payment under the 
Medicare regulations.372  A beneficiary also receives payment for emergency services, physician, 
and ambulance services furnished by a foreign hospital, and for services furnished by a supplier if 
the claim has not been assigned to the supplier.373   

 
2. Deceased Beneficiaries 
 
 The federal regulations regarding claims submission also address a number of special 
circumstances under which hospitals may still be paid.374  For example, when a beneficiary has 
died and payment has not been paid by another party, a provider may obtain payment by submitting 
the claim on the proper CMS-prescribed form, providing documentation that the services were 
furnished, and agreeing, in writing, to accept the reasonable charges as the full charge.375  During 
a disaster, this provision will be particularly important as there will likely be a high number of 
fatalities.   

 
3. Non-participating Hospitals 
 
 Non-participating hospitals, those hospitals that do not participate in the Medicare 
program, can obtain reimbursement for emergency services376 rendered to a Medicare beneficiary 
where the hospital is the “most accessible” hospital.377  The emergency services rendered at a non-
participating hospital must meet the following conditions for reimbursement: 
 

 
370 42 C.F.R. § 424.40.   
371 42 C.F.R. § 424.51. 
372 42 C.F.R. § 424.53(a)-(b). 
373 42 C.F.R. § 424.53(c)-(e).  
374 42 C.F.R. § 424.64. See 42 C.F.R. § 424.62 for Payment after beneficiary’s death where the bill has been paid. 
375 Id. 
376 42 C.F.R. § 424.101 defines “Emergency Services” as those “inpatient or outpatient services that are necessary to 
prevent death or serious impairment of health, and because of the danger to life or health require the use of the most 
accessible hospital available and equipped to furnish those services.”   
377 42 C.F.R. § 424.100. For criteria for “most accessible,” see 42 C.F.R. § 424.106. 
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• The services must be the type Medicare would pay for if they were furnished 
by a participating hospital; 

• The beneficiary’s need for emergency care did not arise while the beneficiary 
was an inpatient in the non-participating hospital; and, 

• The services were furnished during a period in which the beneficiary could not 
be safely transferred to a participating hospital.378  

 
The healthcare provider must submit information regarding the nature of the emergency, 

conditions of emergency, and when the care ended.379  Non-participating hospitals must comply 
with the electronic claims submission criteria and must have a “statement of election to claim 
payment” in effect.380  For non-participating hospitals, knowledge of and compliance with this 
provision will be important as the volume of Medicare patients presenting to their facilities for 
emergency services increases.   
 
4. Assignment of Claims 
 
 Generally, healthcare providers are prohibited from assigning the right to Medicare 
payments.381  Exceptions to this rule include payment to a government agency or entity to which 
the healthcare provider’s Medicare claims have been assigned, payment pursuant to a court order, 
or payment to an agency that furnishes billing and collection services to the provider where certain 
conditions are met.382   
 
II. Virginia Medicaid 
 

Medicaid is a federal and state program that provides medical assistance services to certain 
eligible individuals.  Medicaid is jointly funded by the federal and state governments and is 
governed by a broad set of federal statutes, regulations, and policies the states must follow in 
creating and administering the Medicaid program.383  Based on the federal guidelines, the states 
establish payment rates, eligibility criteria, scope of services, and must administer their own 
programs through a state Medicaid agency.384  In Virginia, the Department of Medical Assistance 
Services (DMAS) is the state agency designated to administer and supervise the administration of 
the Virginia Medicaid program under Title XIX of the Social Security Act.385   

 
 

A.  Basic Conditions for Payment 
 

 
378 42 C.F.R. § 424.100.  For criteria for “most accessible,” see 42 C.F.R. § 424.106. 
379 42 C.F.R. § 424.103.   
380 42 C.F.R. § 424.108.   
381 42 C.F.R. § 424.70. 
382 42 C.F.R. § 424.73. 
383 See CMS Medicaid Technical Summary, available at 
www.cms.hhs.gov/MedicaidGenInfo/03_TechnicalSummary.asp (last accessed April 15, 2009).   
384 Id. 
385 12 Va. Admin. Code § 30-10-10. 
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DMAS must limit participation in the Medicaid program to healthcare providers who 
“accept as payment in full the amounts paid by the agency plus any deductible, coinsurance, or co-
payment required by the plan to be paid by the individual.”386   

 
Virginia requires preauthorization before a patient may be admitted to an inpatient hospital 

for a planned admission.387  Unplanned or emergency admissions are permitted without 
preauthorization; however, “review shall be performed within one working day to determine that 
inpatient hospitalization is medically justified.”388  Pre-authorization is processed through 
Keystone Peer Review Organization (KePRO), Virginia Medicaid’s preauthorization contractor.  
Healthcare providers are encouraged to use the DMAS 362 Inpatient Prior Authorization Request 
form to submit authorization requests.389  Adhering to the pre-authorization process may become 
too cumbersome during a disaster with the increased volume of patients presenting for care. 
 
 DMAS limits coverage for inpatient hospitalization to “a total of 21 days per admission in 
a 60-day period for the same or similar diagnosis or treatment plan.”390  DMAS suspends and 
manually processes claims for stays exceeding 21 days in a 60-day period.391  DMAS will pay for 
services on behalf of individuals who are under 21 years of age and are eligible for Medicaid whose 
inpatient hospitalization exceeds 21 days and is medically necessary.392  There is an exception for 
“individuals under 21 years of age, who are Medicaid eligible, for medically necessary stays” in 
inpatient hospitals that exceed 21 days per admission “when such services are rendered for the 
purpose of diagnosis and treatment of health conditions identified through a physical or 
psychological, as appropriate, examination.”393  DMAS requires that these admissions and the 
length of stay be pre-authorized and medically justified.394   
 
 During a disaster such as pandemic influenza, patients may have prolonged inpatient stays 
that far exceed 21 days.  Hospitals should begin to plan now for ways to address the length of stay 
limitations during a pandemic or other disaster to ensure they can receive payment for the services 
provided.   
 
B. Claims Submission 

 
The Virginia Medicaid program closely follows the federal Medicare regulations for claims 

submission.395  Pursuant to federal regulations, DMAS requires the initial submission of all claims 
(including accident cases) within 12 months from the date of service;396 however, DMAS 

 
386 42 C.F.R. § 447.20.   
387 12 Va. Admin. Code § 30-50-100(A)(1)(a). 
388 12 Va. Admin. Code § 30-50-100 (A)(1)(b). There is a reconsiderations process and an appeals process once the 
claim is denied. 12 Va. Admin. Code § 30-50-100(A)(4). 
389 Special Medicaid Memo, February 14, 2007, Updates and Clarification of the Inpatient Prior Authorization 
Process for Inpatient Acute Care Services.   
390 12 Va. Admin. Code § 30-50-100(E).   
391 Id. 
392 Id. 
393 Id. 
394 Id. 
395 Social Security Act Title XIX. 
396 Social Security Act Title XIX; 42 C.F.R. § 447.45(d).   
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encourages providers to submit claims within 30 days from the last date of service or discharge.397  
DMAS permits payment of late claims when a beneficiary obtains retroactive eligibility or delayed 
eligibility or when a denied claim that was submitted within the 12-month period is resubmitted 
after the 12-month period passes.398   
  

Like Medicare, DMAS requires invoices to be submitted on the proper forms and signed 
by the appropriate individual.399  DMAS uses a DRG-based payment methodology that requires 
proper ICD-9-CM diagnosis and procedure codes and accurate documentation and recording of a 
complete set of specified data elements.  Hospital-based physicians must submit separate billings 
to DMAS for their professional fee components using the CMS 1500 form (08-05).400  There are 
also separate billing forms for mother and newborn billing and transplant services.401   

 
DMAS has detailed instructions for claims coding and submission.  For example, the 

instructions for completing the UB-40 (CMS-1450) are approximately 12 pages long.402  These 
instructions require providers to use “red OCR dropout” ink to complete the form.403  Red or blue 
ink is not permitted.404  The font cannot be “smaller than 10-pitch Pica, 6 lines per inch vertical 
and 10 characters per inch horizontal” and must be printed in accordance with NUBC requirements 
to be processed by DMAS.405  Additionally, certain locator codes, provider numbers, patient 
identifiers, period of care down to the hours of admission and discharge, referral source, condition 
codes, and numerous additional pieces of information must be included in the UB-40 form for the 
claim to be paid.406   

 
These detailed billing procedures may be difficult for a healthcare provider to meet during 

a disaster because of the level of detail required and the likelihood the number of administrative 
and billing staff will be diminished.  Hospitals should consider working on the federal and state 
level to create minimum data sets that can be used during a disaster.407   

 
The State Medicaid Plan requires DMAS to “utilize to the extent practicable, electronic 

funds transfer technology for reimbursement to contractors and enrolled providers for the 
provision of healthcare services under Medicaid and the Family Access to Medical Insurance 
Security Plan established under §32.1-351.”408  Virginia does not provide electronic claims 
submission software; providers must purchase software at their expense to transmit claims 

 
397 DMAS Hospital Manual Chapter V: Timely Filing. 
398 Id. 
399 DMAS Hospital Manual Chapter V – Billing Instructions. 
400 DMAS Hospital Manual Chapter V – Billing Instructions, p. 10.  
401 DMAS Hospital Manual Chapter V – Billing Instructions, pp. 10-11. 
402 DMAS, Special Medicaid Memo to All Providers Billing on the CMS-1450 (UB-04) Form from Patrick W. 
Finnerty, Director, DMAS (February 21, 2007) available at http://www.dmas.virginia.gov/downloads/pdfs/mm-
NPI_CMS_1450.pdf (last accessed April 26, 2009). 
403 Id. 
404 Id. 
405 Id. 
406 Id.  DMAS publishes Provider Manuals for Hospitals and Physicians.  These Manuals contain detailed 
information what forms should be used for what services and how to complete these forms.  These manuals are 
available at http://www.dmas.virginia.gov (last accessed April 15, 2009).   
407 See California Guidelines, p. 39. 
408 Code of Virginia § 32.1-325(H)(3). 
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electronically.409  The electronic claims must be submitted in the format specified by HIPAA.410  
Electronic claims submission is encouraged to streamline payment of claims.411    

 
During certain disasters, electronic funds transfer and claims may not be available.  

Hospitals that submit claims electronically and that receive electronic funds transfers should 
ensure they have a back up plan for paper-based claims and payments during a disaster.  Another 
consideration related to payment during a disaster is whether the hospital is in the process of 
returning overpayments to DMAS when a disaster occurs.   
  
III. Private Payers   
 

Generally, private payers have their own set of claims submission rules and deadlines.  
Private payers may require healthcare providers to submit “clean claims,” which, under the 
Virginia prompt payment law, must be paid within 40 days of receipt.412  A “clean claim” is a 
claim (i) that has no material defect or impropriety (including any lack of any reasonably required 
substantiation documentation) which substantially prevents timely payment from being made on 
the claim or (ii) with respect to which a carrier has failed timely to notify the person submitting 
the claim of any such defect or impropriety in accordance with this section.413  Healthcare 
providers should consider amending contracts with carriers to include provisions for continued 
payment during a disaster.   

 
 In Virginia, health plans must reimburse for services covered under the plan that may be 
legally performed by and are performed by a person (other than a physician) who is licensed to do 
so.414  If “an accident and sickness insurance policy provides reimbursement for a service that may 
be legally performed by a licensed pharmacist, reimbursement cannot be denied because it was 
rendered by a licensed pharmacist as long as certain conditions are met.”415   
 

Most health plans require co-payments in order for services to be furnished.  In the event 
of a disaster, individuals may not have a payment method available upon presentation to a hospital 
for care.  Depending on the nature of the disaster and the nature of the patient’s injury or condition, 
hospitals may not be able to collect co-payments.  To the extent possible, hospitals should make 
best efforts to obtain co-payments before providing care.   
 

 
409 First Health Services Corporation: Virginia Medicaid: Service Center User Manual for Electronic Transaction 
Submission (March 30, 2004). 
410 DMAS Hospital Manual Chapter V – Billing Instructions, p. 8.   
411 Id. 
412 Code of Virginia § 38.2-3407.15. 
413 Id. 
414 Code of Virginia § 38.2-3408.   
415 Id. 
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APPENDIX C 
 

Prompt Payment 
 

I. Federal Prompt Payment Laws 
 

Under 42 U.S.C. §1395g(a), the Secretary of HHS is to determine how much a health 
agency providing services under Medicare is to be paid, and once that determination is made, 
payment is to be made not less than monthly.416  When payment is made to a healthcare provider 
under a Medicare contract pursuant to 42 U.S.C. § 1395kk-1, payment must be made within 30 
calendar days.417  Interest is due on late payments beginning on the day they were due at the rate 
prescribed in 31 U.S.C. §3902 (a).418   

 
Under the Federal Medicaid regulations, a state agency, such as DMAS, that administers 

the Medicaid program must require healthcare providers to submit all claims no later than 12 
months from the date of service.419  The agency must then pay 90 percent of all clean claims 
(defined at 42 C.F.R. §447.45(b)) within 30 days, and 99 percent of all clean claims within 99 
days.420  The agency must pay all claims within 12 months of receipt unless specific circumstances 
apply.421   

 
II. Virginia Prompt Payment Laws and Regulations 
 

In general, Virginia requires carriers to “pay any claim within 40 days of receipt of the 
claim except where the obligation of the carrier to pay a claim is not reasonably clear due to the 
existence of a reasonable basis supported by specific information . . . .”422  A healthcare provider 
who does not receive payment within the applicable time period can sue to recover actual damages, 
and if the trier of fact finds that the violation was a result of gross negligence and willful conduct, 
treble damages are available, as are costs and fees.423  There are several exceptions to the general 
rule.424 
 

The definition of “Health plan” explicitly excludes Medicare, Medicaid, and CHAMPUS 
as well as “accident only, credit or disability insurance, long-term care insurance, CHAMPUS 
settlement, Medicare supplement, or workers’ compensation coverages.”425  Carriers are not in 
violation of the prompt payment provision if the violation “is caused in material part by the person 

 
416 42 U.S.C. § 1395g(a). 
417 42 U.S.C. § 1395h(c)(1)(B)(ii)(V). 
418 42 U.S.C. § 1395h(c)(1)(C). 
419 42 C.F.R. § 447.45(d). 
420 42 C.F.R. § 447.45(d)(3-4). 
421 DMAS Hospital Manual: Chapter VII: Hospital Reimbursement and Appeals of Reimbursement Rates, p. 2. 
422 Code of Virginia § 38.2-3407.15(A)(1); see 12 Va. Admin. Code § 30-10-180.   
423 Code of Virginia § 38.2-3407.15(E). 
424 Code of Virginia § 38.2-3407.15(A)-(B). 
425 Code of Virginia § 38.2-3407.15(A).  
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submitting the claim or if the carrier’s compliance is rendered impossible due to matters beyond 
the carrier’s reasonable control (such as an act of God, insurrection, strike, fire, or power 
outages) which are not caused in material part by the carrier.”426  The Code provisions apply to 
contracts entered into after July 1, 1999.427  HMOs have 30 days to pay claims, after which, interest 
may be applied to the claim until the date of payment.428   

 
 In Virginia, DMAS is required to “utilize to the extent practicable, electronic funds transfer 
technology for reimbursement to contractors and enrolled providers for the provision of healthcare 
services under Medicaid and the Family Access to Medical Insurance Security Plan established 
under §32.1-351.”429   
 

 
426 Code of Virginia § 38.2-3407.15(D) (emphasis added). 
427 Code of Virginia § 38.2-3407.15(H). 
428 Code of Virginia § 38.2-4306.1(B). “[I]nterest upon the claim proceeds paid to the subscriber, claimant, or 
assignee entitled thereto shall be computed daily at the legal rate of interest from the date of thirty calendar days 
from the health maintenance organization’s receipt of proof of loss to the date of claim payment.” 
429 Code of Virginia § 32.1-325(H)(3).   
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APPENDIX D 
Glossary of Essential Healthcare 

Financing Terms and Calculations 
 

Glossary reproduced from the Healthcare Financial Management Association, Glossary of Essential Healthcare 
Financing Terms and Calculations, available at http://www.hfma.org/NR/rdonlyres/CBE63921-66B9-4D7F-9D13-
D6DD5D4301FF/0/Report_5_glossary.pdf (last accessed May 8, 2009). 
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